IN THE COURT OF COMMON PLEAS OF PHILADELPHIA COUNTY
FIRST JUDICIAL DISTRICT OF PENNSYLVANIA

CIVIL TRIAL DIVISION
SANDRA SNITOW, . NOVEMBER TERM, 2010
Plaintiff, :  NO.4182
vs. . COMMERCE PROGRAM

HOWARD N. SNITOW, ET AL.,,
Defendants.
OPINION

BY: Patricia A. Mclnerney, J. September 6, 2013

Sandra Snitow (“Plaintiff”) appeals from the order entered on April 2, 2013 that denied
her second petition for contempt which sought to have her brother Howard Snitow (“Defendant™)
held in contempt for not complying with orders entered on February 18, 2011 and February 9,
2012. The order Plaintiff appeals from, however, is interlocutory and not appealable as neither
of the orders underlying her petition was a final, prior order. As such, Plaintiff’s appeal should
be quashed. In the event the Court does not quash Plaintiff’s appeal, this court’s April 2, 2013
order should be affirmed because Plaintiff sought to have Defendant held in contempt for failing
to do something that was not clearly required by the underlying orders.
I BACKGROUND

On December 1, 2010, Plaintiff commenced the instant action by filing a complaint and a
petition for a preliminary injunction against Defendant and Level Four Partners, L.P. and Level
Four Management, Inc. (collectively, the “Companies”). In her complaint, Plaintiff alleged
Defendant “engaged in a pattern of fraud, waste, breach of fiduciary duty, and other willful
misconduct,” which drained and depleted the Companies’ assets. (Compl. § 1.) Among other
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relief, Plaintiff requested that the court order an accounting of the Companies’ assets, expenses,
and financial transactions. (Compl. p. 28.)

On February 18, 2011, the late Honorable Albert Sheppard, Jr. entered an order directing
that a forensic accounting be performed by Morris Schwalb of GPCD Partners, LLC and that
Defendant “cooperate fully in all respects with the accountant” and “provide Mr. Schwalb with
full and complete access to the financial and business records (including bank accounts and tax
records) [for the Companies] for the time period between January 1, 2004 and February 14,
2011.” (Order, Feb. 18,2011.) On June 29, 2011, Plaintiff filed a petition to hold Defendant in
contempt for failing to comply with the Judge Sheppard’s February 18, 2011 order by not
“produc[ing] records and information requested by Mr. Schwalb, despite being given numerous
opportunities to do so.” (PL’s (1) Pet. for Contempt 9 1.) Therein, Plaintiff stated that
“[a]lthough as early as May 2, 2011, [Defendant] was given a detailed list of specific documents
to produce ... , he has [] failed to produce them and has not [] given Mr. Schwalb a commitment
for whether and when he will produce them.” (PL’s (1*) Pet. for Contempt 9 1.)

On February 9, 2012, this court issued an order disposing of Plaintiff’s petition for
contempt. In relevant part, the order provided:

(1) [Defendant] shall fully comply with all of the terms and conditions of

[Judge Sheppard’s] Order of February 18th, 2011;
(2) Within five (5) days of entry of this Order, [Defendant] shall fully
cooperate with the accounting being performed by Morris
Schwalb ... by providing Mr. Schwalb with access to and/or copies of:
(a) all bank records and bank statements [for the Companies];
(b) any other records or documents which Mr. Schwalb has
requested, to date; and
(©) written responses to all requests for information which Mr.
Schwalb has made, to date.

(3) Henceforth, [Defendant] shall fully cooperate with the accounting

being performed by Mr. Schwalb, by providing Mr. Schwalb with any

documents, records, or information which Mr. Schwalb shall request
within no more than ten (10) days following receipt of such request.



(Order, Feb. 9, 2012.)

On June 12, 2012, Plaintiff filed her second petition to hold Defendant in contempt,
alleging failure to comply with the February 18, 2011 and February 9, 2012 orders. Therein,
Plaintiff again stated the petition followed Defendant’s “continued willful failure to produce
records and information requested by Mr. Schwalb, despite being given numerous opportunities
to do so.” (Pl.’s (2”d) Pet. for Contempt § 1.) Plaintiff continued:

Almost sixteen (16) months after Judge Sheppard’s initial Order was issued, and

four (4) months after this Honorable Court’s Order was issued, Mr. Schwalb is

still unable to complete his forensic [a]ccounting due to Mr. Snitow’s obstruction

and willful refusal to provide him with financial, business, and tax records and

information ordered by the Court relating to [the Companies].

(P1.’s (2") Pet. for Contempt 9 1.) Plaintiff cited the June 6, 2012 letter from Mr. Schwalb to
Defendant as the documents and information Mr. Schwalb requested, but Defendant failed to
provide, and noted Mr. Schwalb had made numerous other written and oral requests for the
production of various documents and information between February 9, 2012 and June 6, 2012.
(P1.’s (2"%) Pet. for Contempt  5.)

On June 14, 2012, this court issued a rule to show cause, and set a response date of July
3, 2012 and a hearing date of July 24, 2012 for Plaintiff’s second petition for contempt. In
accordance with this court’s order, Defendant filed a response on July 3, 2012. Therein,
Defendant stated:

Prior to the date of Morris Schwalb’s June 6, 2012 letter, which was the catalyst

for the current Petition for Contempt, the vast majority of the documents

requested in that letter had been produced. In fact, they have been in Mr.

Schwalb’s possession for nearly three months, since March 15, 2012. Mr. Snitow

has made a number of productions to Mr. Schwalb, consisting of boxes and boxes

of records. Apparently, despite billing hundreds of hours, Mr. Schwalb has not

been able to locate and/or understand the significance of a number of the
documents he believes he needs to finalize his accounting. In this regard, Mr.



Snitow has offered to go to Mr. Schwalb’s office and identify the documents
referenced in the June 6 letter.

Contrary to Mr. Schwalb’s letter and contrary to the Motion for sanctions, Mr.

Snitow has not failed to cooperate with Mr. Schwalb, nor is he in violation of any
Court Order.

As aresult of the foregoing, there was n*o*z)asis for Mr. Schwalb’s June 6 letter, no

basis for Plaintiff’s Petition, and no sanctions are warranted. Plaintiff’s Petition

should be denied.

(Def’s Answer to P1.’s (2") Pet. for Contempt pp. 1-2.)

The hearing was continued to August 3, 2012, at which time some aspects of the petition
were disposed of and the conclusion of the hearing on Plaintiff’s second petition for contempt
was scheduled for September 10, 2012. For various reasons, the conclusion of the hearing was
rescheduled a number of times, ultimately being held on April 1* through April 2" 2013.

On March 8, 2013, prior to the conclusion of the hearing, Plaintiff filed a reply to
Defendant’s answer addressing the remaining aspects of Plaintiff’s second petition for contempt.
Therein, Plaintiff averred Defendant “dwells upon the rubric that he does not keep records other
than bank statements [and,] [t]herefore, he is not in contempt for failing to produce records
because he does not have records.” (Pl.’s Reply p. 2.) Plaintiff, however, in turn argued: “Mr.
Snitow should have provided, at a minimum, the following records. =« If he did not have
records in the ordinary course of business at that time, he certainly had and has the information
with which to prepare the following: ... (e) Federal, state and, if appropriate, City of
Philadelphia tax returns ... .” (PL’s Reply 4 2-3.) To support her argument, Plaintiff cited to a
letter from GPCD Partners, LLC to this court as follows:

[Defendant] stated to the court that the accounting records consisted mainly of the

bank statements. This is not an accepted method for recording accounting

transactions; however, we worked under that premise. Upon our request for tax

returns, we were informed that except for the personal return for Mildred and
Melvel Snitow (the parents) for year 2004 there were no tax returns that had been



completed. Additionally, we were informed there were no financial statements
for either [of the Companies]. This had a negative effect on the audit, in that we
were unable to compare our information with any reference points.

(P1.’s Reply p. 3.)

Following the conclusion of the hearing, Plaintiff also submitted a “Hearing
Memorandum of Law in Support of Plaintiff’s Second Petition for Contempt.” In this
memorandum, Plaintiff argued the evidence presented at the contempt hearing or April 1* and
April 2™ 2013 was sufficient to hold Defendant in contempt for violating the February 18, 2011
and February 9, 2012 orders. Specifically, Plaintiff pointed to the fact that Mr. Schwalb testified
that Defendant did not supply him with tax returns for the Companies for years 2004 through
2010. (P1.’s Hearing Mem. p. 3.) And regarding Defendant’s argument that he was not in
contempt because he had not prepared tax returns to have given to the forensic accountant,
Plaintiff contended:

Counsel for [Defendant] continues to plead that he is not in contempt because he

just does not have any tax returns. Not only is this argument ludicrous, but it

insults the intelligence of this tribunal. Counsel’s pleas should fall on deaf ears

because Judge Sheppard in 2011, restated by this [c]ourt in 2012, ordered a

forensic accounting and specifically ordered that Defendant produce tax records

in order to accomplish that precisely defined objective to wit: “... it is Ordered as

follows: (1) a forensic accounting shall be performed of the financial and business

records, including bank accounts and tax records, of [the Companies] with respect

to their financial affairs and transactions between January 1, 2004 and February

14,2011.” There is nothing vague or ambiguous about the Court Order. For

example, the order might have read “including bank accounts and tax records if

available”. Had the order been so written, [Defendant] would not have been in

contempt based on applicable case law.

(P1.’s Hearing Mem. pp. 2-3.)
By order dated April 2, 2013 and docketed April 3, 2013, this court denied the remaining

aspects of the petition, making no further finding of contempt. In that order, this court noted that

the order or orders forming the basis for civil contempt must be strictly construed and any



ambiguity construed in favor of the respondent, citing C.R. v. Travelers, 626 A.2d 588 (Pa.
Super. Ct. 1993). This court then found “[i]n terms of contempt for violating the February 18",
2011 and/or the February 9™ 2012 order(s), the issue of not preparing tax returns fell within the
ambit of the rule that ‘[a]ny ambiguity or omission in the order forming the basis for the civil
contempt proceeding must be construed in favor of the [respondent].” C.R., supra.” (Order, Apr.
2,2013.) This court then concluded a finding of contempt on this issue would not have been
appropriate in this case “‘as it was at best ambiguous whether either order required [Defendant] to
prepare tax returns for the forensic accountant.” (Order, Apr. 2, 2013.)

On May 1, 2013, Plaintiff filed a motion for reconsideration of the April 2" order.
Therein, Plaintiff argued because the prior orders commanded Defendant to fully cooperate with
Mr. Schwalb and provide him with full and complete access to the Companies’ financial and
business records for the time in question, Defendant was in contempt for failing to prepare and
then provide Mr. Schwalb with the “specific tax returns, spelled out by form number and
years[,]” that he requested by letters dated May 2,2011 and May 31, 2011. (P1.’s Mot. for
Recons. pp. 2-3.) By order dated May 2, 2013, this court denied Plaintiff’s motion for
reconsideration.

On May 3, 2013, Plaintiff filed a notice of appeal from the April 2" order. This court
ordered Plaintiff to file a Pa. R. App. P. 1925(b) statement and Plaintiff timely complied, making
the following complaints of error:

1. The trial court incorrectly construed its own orders entered on February
18, 2011 and February 9, 2012, in that:

a) The order entered on February 18, 2011 required that Howard
Snitow “shall cooperate fully in all respects with the accountant, Morris
Schwalb, appointed by the court to perform the forensic accounting”
(emphasis added); and
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The uncontroverted evidence was that defendant failed to fully
cooperate with Mr. Schwalb.

b) The Order entered on February 18, 2011 required that defendant
“shall provide Mr. Schwalb with full and complete access to the financial
and business records (including bank accounts and tax records) of the
Partnership and the Corporation [referring to Level Four Partners, L.P. and
Level Four Management, Inc.] with respect to their financial affairs and
transactions between January 1, 2004 and February 14, 2011” (emphasis
added), but defendant continued to withhold access to his financial and
business records from Mr. Schwalb.

Defendant continued to withhold those records. As a result of his
non-compliance, plaintiff filed a petition for contempt that resulted in a
second order requiring compliance with the first order. Defendant refused
to produce tax records despite having the information with which to
prepare those records;

C) The Order entered on February 9, 2012 required that *“(2) within
five (5) days of entry of this Order, Respondent Howard N. Snitow shall
fully cooperate with the accounting being performed by Morris Schwalb,
CFE, CFF, CPA, by providing Mr. Schwalb with access to and/or copies
of: ... (b) any other records or documents which Mr. Schwalb has
requested to date; and (c) written responses to all requests for information
which Mr. Schwalb has made, to date.”, and (3) “Henceforth, Respondent
Howard N. Snitow shall fully cooperate with the accounting being
performed by Mr. Schwalb, by providing Mr. Schwalb with any
documents, records, or information which Mr. Schwalb shall request
within no more than ten (10) days following receipt of such requests.;”

d) Plaintiff filed a second contempt petition in June 2012. The
petition was not heard until April 1, 2013, when it was denied; and

€) The trial court incorrectly equated “tax records” with “tax returns,”
finding that defendant was not in contempt of the February 18, 2011 Order
because he did not prepare any tax returns.

The overwhelming weight of the evidence was that defendant
failed to comply with requirements of Paragraphs (2)(b) (c) and (3),
despite having the ability to comply.

The trial court erroneously concluded that defendant was not in contempt

of its foregoing Orders despite clear and convincing evidence to the contrary.

3.
Orders.

The trial judge abused her discretion by failing to enforce the foregoing



(P1.’s 1925(b) Statement 9 1-3 (emphasis original).)
I1. DISCUSSION

A. Plaintiff’s appeal should be quashed because the April 2, 2013 order denying
her petition for contempt is interlocutory and not immediately appealable.

In the order directing Plaintiff to file a 1925(b) statement, this court also noted its
opinion that the order at issue was “not a final order for appeal purposes and the instant appeal
should either be withdrawn or quashed.” (Order, May 6, 2013.) Plaintiff, however, citing
Chrysczanavicz v. Chrysczanavicz, 796 A.2d 366, 367 n.1 (Pa. Super. Ct. 2002), which stated
“la]n order denying a petition for contempt is appealable[,]” argued in her 1925(b) statement
that:

An order denying a petition for civil contempt is appealable, and should be

appealable, where the effect of denial of the petition is to obstruct plaintiff’s-

petitioner’s proofs of defendant’s-respondent’s illegal conduct. Postponing

appellate review until final judgment or decree is not a remedy since the

information to be gathered by enforcing the injunctive orders is evidence needed

to render a final judgment or decree.
(P1.’s 1925(b) Statement Y 4 (footnote omitted).)

“Generally, a party can appeal only after entry of a final order....” Gormley v. Edgar,
995 A.2d 1197, 1200 (Pa. Super. Ct. 2010). In terms of immediate appealability, while Plaintiff
is correct that that the Superior Court has stated “[a]n order denying a petition for contempt is
appealable[,]” Chrysczanavicz, 796 A.2d at 367 n.1, “the following is an accurate, complete
statement of the law: ‘[t]he refusal of a lower court to enter an order holding someone in
contempt may be a ‘final order,” [and immediately appealable,] but only if the refusal is

tantamount to denying to the party requesting the order relief to which that party has a right

under an earlier final order.”” Schuliz v. Schultz, 2013 PA Super 139, *2 (Pa. Super. Ct.



2013), quoting Commonwealth v. Guardiani, 310 A.2d 422, 424 (Pa. Super. Ct. 1973) (en banc))
(emphasis removed, emphasis added).

By definition, a final order is an order that (1) disposes of all claims and all parties, (2) 1s
expressly defined as a final order by statute, or (3) 1s certified by the trial court as one the
immediate appeal of which would facilitate resolution of the entire case. See Pa. R.A.P. 341(b).
See also Schultz, 2013 PA Super 139 at *2. In this case, neither the February 18, 2011 order nor
the February 9, 2012 order was a final order under any of the three definitions listed above.
Rather, in relevant part, the orders merely directed that an accounting be performed and that
Defendant cooperate with the accounting by providing the accountant with records, documents,
and information, which is all interlocutory in nature. See, e.g., Sanders v. Seay, 447 A.2d 998,
999 (Pa. Super. Ct. 1982) (stating that “[a]n order directing an accounting is interlocutory in
nature.””) Thus, as the prior orders were not final orders, the April 2, 2013 order denying
Plaintiff’s petition for contempt is not a final order or immediately appealable.

In Schultz, the Superior Court recently clarified its prior precedent and specifically held
that “an order refusing to find an individual in contempt is appealable only where the respondent
failed to comply with a prior final order.” 2013 PA Super 139 at *3. In that case, the wife
appealed from an order denying a petition to hold her husband in contempt of a prior court order
regarding marital property. /d. at *1. The prior order included the following provisions:

1. From herein forward, neither party shall withdraw, transfer, dissipate, conceal,

sell, remove, encumber, and/or dispose of any of the parties' marital artwork ... ;

2. [Husband] shall be required to account for all artworks including the number,

location, value and proceeds received for the sale thereof, if applicable, within
thirty (30) days of the Order;

5. [Husband] shall be required to account for his severance check and bonus from
Teva Pharmaceuticals dated [on] or around Dec. 4, 2010, in the amount of
$315,000, which shall include but not be limited to providing any and all bank



statements which trace the proceeds from their deposit into his ... Bank Account

.. up to the present within thirty (30) days of this Order; [and]

6. [Husband] shall be required to account for the proceeds from the sale of the

premises located at 310 Broad Street in Bethlehem, Pennsylvania, which shall

include but not be limited to providing any and all bank statements which trace

the proceeds from their receipt upon the sale of the property to the present within

thirty (30) days of this Order( ]

Id. at *1.

On appeal, the wife argued the lower court erred in failing to find the husband in
contempt of the prior order “by ignoring uncontradicted evidence that [the husband] had
willfully violated that order” by failing to account for: the proceeds from the severance and
bonus pay; the proceeds from the sale of the Bethlehem real estate; and the artwork both in his
possession and that which he had dissipated, transferred, concealed, removed, disposed of,
and/or encumbered. Id. at ¥2. The wife also argued the Superior Court had jurisdiction, citing
Bashman v. Bashman, 713 A.2d 673 (Pa. Super. Ct. 1998) for the proposition “that an order
refusing to hold a party in contempt for violating a prior order is immediately appealable.”
Schultz, 2013 PA Super 139 at *2.

In quashing the appeal, the court in Schultz examined the precedent underlying the
statement in Bashman that “an order denying a petition for contempt is ipso facto appealable”
and found this statement to be incomplete. Schultz, 2013 PA Super 139 at *2. Rather, the court
found such orders are only final and immediately appealable “when they are entered in relation
to a prior final order.” Id. at *3. The court then proceeded to examine the underlying order
which the wife alleged the husband violated and found it to be “primarily related to discovery

matters, and ... wholly interlocutory.” Id. As such, the court also found the order denying the

wife’s petition for contempt to be interlocutory and not immediately appealable, but not before

10



clarifying Bashman and specifically holding that “an order refusing to find an individual in
contempt is appealable only where the respondent failed to comply with a prior final order.” Id.

In this case, Plaintiff cited Chrysczanavicz for the proposition that an order denying a
petition for contempt is immediately appealable. (See P1.’s 1925(b) Statement 4n1l)
Chrysczanavicz had cited Bashman. Schultz, however, clarified Bashman in that such orders are
only immediately appealable when they are entered in relation to a prior final order. But here,
neither the February 18, 2011 order nor the February 9, 2012 order was a final order. As such,
the April 2, 2013 order denying Plaintiff’s petition for contempt is interlocutory and not
immediately appealable.

Plaintiff further argues the order should be appealable because “the effect of denial of the
petition [was] to obstruct plaintiff’s-petitioner’s proofs of defendant’s-respondent’s illegal
conduct ” and “the information to be gathered by enforcing the [underlying orders] is evidence
needed to render a final judgment or decree.” (P1.’s 1925(b) Statement 9 4.) As far as this court
can discern, Plaintiff is arguing that by not preparing and then providing the forensic accountant
with the tax returns, etc. he had requested, Defendant made the forensic accountant’s job harder,
which in turn makes it harder for Plaintiff to make her case against Defendant. (See, e.g., Pl.’s
1925(b) Statement § 1(b) (stating “Defendant refused to produce tax records despite having the
information with which to prepare those records” and “the effect of denial of the petition [was] to
obstruct plaintiff’s-petitioner’s proofs of defendant’s-respondent’s illegal conduct[.]”.)

Plaintiff is essentially equating Defendant’s inactions with a failure to produce discovery
or failure to comply with a discovery request. However, as stated in Schultz, orders relating to
discovery matters, like orders directing an accounting, are wholly interlocutory. See Schuliz,

2013 PA Super 139, *3 (stating an order primarily related to discovery matters was wholly

11



interlocutory), Rhodes v. USAA Cas. Ins. Co., 21 A.3d 1253, 1258 (Pa. Super. Ct. 2011)
(concluding that discovery orders by and large are “not final, and are therefore unappealable.”),
and Sanders v. Seay, 447 A.2d 998, 999 (Pa. Super. Ct. 1982) (stating that “[a]n order directing
an accounting is interlocutory in nature.”) In sum, because neither the February 18, 2011 order
nor the February 9, 2012 order was a final order, the April 2, 2013 order denying Plaintiff’s
petition for contempt is interlocutory and not immediately appealable, and Plaintiff’s appeal
should be quashed.

C. In the event the Court does not quash Plaintiff’s appeal, the April 2, 2013

order should be affirmed because there was no abuse of discretion in denying
Plaintiff’s second petition for contempt because she sought to have
Defendant held in contempt for failing to do something that was not clearly
required by a previous order.

Essentially, Plaintiff complains this court abused its discretion by not holding Defendant
in contempt for failing to prepare tax returns for certain years (2004 through 2010 or 11) and
then turn over those tax returns to the forensic accountant because the forensic accountant had
asked for those returns. (See PL’s 1925(b) Statement §{ 1-3.) Plaintiff argues failing to prepare
and then turn over the returns was in clear violation of:

(1) the proyisions of the February 18, 2011 order that required Defendant to:

e “cooperate fully in all respects with the accountant” and

e “provide Mr. Schwalb with full and complete access to the financial and business records
(including bank accounts and tax records) [for the Companies] for the time period
between January 1, 2004 and February 14, 20117 and

(2) the provisions of the February 9, 2012 order that required Defendant to:

e “cooperate with the accounting ... by providing Mr. Schwalb with access to and/or copies

of ... any other records or documents which Mr. Schwalb has requested to date [and]

12



written responses to all requests for information which Mr. Schwalb has made, to datef,]”
within five (5) days of entry of the order and
e “cooperate with the accounting ... by providing Mr. Schwalb with any documents,

records, or information which Mr. Schwalb shall request within no more than ten (10)

days following receipt of such requests.”
(P1.’s 1925(b) Statement g 1-2.)

“Each court is the exclusive judge of contempts against its process, and on appeal its
actions will be reversed only when a plain abuse of discretion occurs.” Ricci v. Geary, 670 A.2d
190, 191 (Pa. Super. Ct. 1996) (quotations omitted). An abuse of discretion occurs when the
court “misapplies the law or exercises its discretion in a manner lacking reason.”

Childress v. Bogosian, 12 A.3d 448, 465 (Pa. Super. Ct. 2011).

The objective of a civil contempt proceeding is remedial and judicial sanctions are

employed to coerce the defendant into compliance with the court’s order ... . In

civil contempt cases, the complaining party has the burden of proving non-

compliance with the court order by a preponderance of the evidence. To be

punished for civil contempt, a party must have violated a court order. The order

that forms the basis for the contempt process in civil proceedings must be

definitely and strictly construed. Any ambiguity or omission in the order forming

the basis for the civil contempt proceeding must be construed in favor of the

[respondent]. Where the order is contradictory or the specific terms of the order

have not been violated, there is no contempt.

C.R. v. Travelers, 626 A.2d 588, 592 (Pa. Super. Ct. 1993) (citations omitted).

In this case, Plaintiff’s arguments, while creative, do not comport with the requirement
that any ambiguity or omission in the order forming the basis for the civil contempt proceeding
must be construed in favor of the respondent as it is anything but clear that either order required
Defendant to prepare and then turn over otherwise unprepared tax returns just because the

forensic accountant asked for them. In addition to not comporting with specific terms used in the

orders (for example, the language calling on Defendant to provide the accountant with access to

13



or copies of records and documents clearly suggests the records and documents already existed
and, therefore, could presently be accessed or copied), Plaintiff’s reading of the orders also does
not comport with other language used therein, including the time frames given in the February 9,
2012 order for Defendant to comply with the forensic accountant’s requests that clearly suggest
the records and documents already existed and just needed to be turned over.

The February 9" order gave Defendant five or ten days to provide the forensic accountant
with the records and documents he requested, depending on whether it was an existing request or
anew request. The tax returns Plaintiff complains about have since been prepared by a public
accountant and filed.! (See Attach. 1.) It took the public accountant over two months to
complete the time consuming work. (See Attach. 2 and Attach 3 (invoice for work performed
between June 14, 2013 and July 30, 2013 omitted).) In this court’s opinion, it is unreasonable to
read the order as requiring Defendant to have the same work done in five or ten days or be held
in contempt.

In sum, as this court stated in its April 2, 2013 order, the issue of not preparing tax
returns fell within the ambit of the rule that any ambiguity or omission in the order forming the
basis for the civil contempt must be construed in favor of Defendant. In not preparing and then
turning over otherwise unprepared tax returns, Defendant did not violate any specific term of the
February 18, 2011 or February 9, 2012 order, and it was at best ambiguous whether either order

required Defendant to do so. Accordingly, a finding of contempt on the issue would have been

: This is an additional basis for quashing the appeal as even if the orders had required

Defendant to prepare tax returns because the forensic accountant had asked for them, Defendant
has now complied, and the issue is now moot. See generally C.R. v. Travelers, 626 A.2d at 592
(stating “[t]he objective of a civil contempt proceeding is remedial and judicial sanctions are
employed to coerce the defendant into compliance with the court’s order ... .").
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inappropriate; there was no abuse of discretion; and this court’s April 2, 2013 order should be

affirmed.”
BY THE COURT:
/.
MCcINERNEY, J
: While this court does not condone Defendant untimely filing tax returns for the years in

eturns (and the late filing) may be relevant for Plaintiff in her

question, and acknowledges the r
t, it was not contemptible behavior in the legal sense.

underlying case against Defendan
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4S877  From: Mammin T. Sullivan
Z013-07-29 21:20:07 (GMT) 121543

To PP eAgde 1 Of 1
. . N by - g

MARTIN T. SULLIVAN, LLC
CERTIFIED PUBLIC ACCOUNTANTS
568 HEATONS MILL DRIVE . PHONE: (215) 741-4480
PO: BOX 395 FAXC: (215) 434-5877
~ LANGHORNE, PA 19047 E-MAIL msullivan @ mtscpa.com

July 29, 2013

The Honorable Patricia A. Mclnermey
First Judicial District of Pennsylvania
Philadelphia Court of Common Please
Judicial Chambers

364 City Hall

Philadelphia, PA 19107

VIA FACSIMILE: 215-686-2619

Re: Level Four Tax Retums
Dear Judge Mclnemey:

As a follow-up to my letter of July 3, 2013 requesting until today to file the outstanding
Income tax retums of Level Four Partners, LP and Level Four Management, Inc., please
be advised that I met with Mr. Snitow earlier this afternoon and had him sign all of the tax
retums. | personaily delivered them to the post office this aftemoon. The retums were filed
via certified mail. As of today, all Federal, Pennsylvania and City of Philadelphia tax
retums have been filed through the 2011 tax year. '

Should you have any questions, or require any additional information, please do not
hesitate to contact me.

Sincerely,

Y Hullua) CAL

Marlin T. Sullivan
Certified Public Accountant

MEMBER:

AMERICAN INSTITUTE OF CERTTHIED PUBLIC ACCOUNTANTS » PENNSYLVANIA INSTITUTE OF CERTIFIED PUBLIC ACCOUNTANTS
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To: Page Tof2 2013-07-03 20:35:44 (GMT) 12154345877 From: M artin 7. Sullivan
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MARTIN T. SULLIVAN, L1LC
CERTIFIED PUBLIC ACCOUNTANTS
568 HEATONS MILL DRIVE PHONE: (215) 741-4480
PO. BOX 395 FAX: (215) 434-5877
LANGHORNE, PA 19047 i E-MAIL msullivan@mtscpa.com
July 3, 2013

The Honorable Patricia A. Mclherney
First Judicial District of Pennsylvania
Philadelphia of Court of Common Pleas
Judicial Chambers

364 City Halt

Philadelphia, PA 19107

VIA FACSIMILE: 215-686-2619

Re: Levet Four Tax Retums

Dear Judge Mclnemey:

1 am aware of fact that the Court has set a date of July 5, 2013 for the Leve! Four Partners,
L.P. and Level Four Management, inc. tax retums to be filed. In that regard, | wanted to
provide an update as to where | stand as to the completion and filing of the Leve! 4 tax
retums, By Friday the 5 the 2004 and 2005 Level 4 Partners, LP and Leve! Four
Management, inc. tax retums will be ready to be filed. There is a remote possibility that 2006
may also be done but | don’t want to commiit to that year as. of right now. | wiill meet with Mr.
Snitow on Friday, have him sign the retums, and | will mail via certified mait.

Unfortunately, as | suspected may be the case when initially engaged, the process to compile
and gather information for an almost ten year period and to then assembie that information in
a manner so that income tax retums can be prepared with care and due diligence in
accordance with Circular 230 (the sort of manual how {ax preparers are to perform under the
guidelings of the IRS} has been time consuming. And although | believe significant progress
has been made, | will be unable to have all of the open tax years and returns completed by
July 5™, Although the work product prepared by the forensic accountant as provided to me
was voluminous, it was not very helpful to me as far as the preparation of the income tax
returns. It should be noted for the record that Mr. Snitow delivered ali of the documents to me
timely and has made himself available op multiple occasions to answer questions and
provided clarification. Every effort has been made to meet the deadline (which is a date that |
proposed as | was hoping to complete the returns prior to leaving for vacation on July 7™ but
it was also necessary for me to tend to other client commitments which were in place prior to
my receiving this case. | will continue to work thru the July 4" to complete as much of the
waork as | can but envision the completion of 2004 and 2005 and possibly 2006. ’

As far as completion of the remaining years based upon my schedule for the remainder of
this month, which includes vacation time from July 5™ to the 11" (the first chance we have
had to get away since April 15™), | would think that by Monday July 29" | should be able to
have the remainder of the retums completed for the Level 4 entities. Additionally, based upon
the time charges incurred to date and my estimated projected time to complete, the total cost
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of the project will be between $10,000 and $12,000. As you are aware, | was paid a $2.900
retainer for the work by the receiver. | only provide this fact as a sort of indicator that there is a
significant amount of work involved in preparing eight years worth of tax refums for two
entities.

Thank you for your consideration in this matter,

Sincerely,

mfﬁuﬁézﬂw

Martin T. Sullivan
Certified Public Accountant

cc: Lauren Tull, Esquire
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MARTIN T. SULLIVAN, LLC

CERTTFIED PUBLIC ACCOUNTANTS

568 HEATONS MILL DRIVE o PHONE: (215) 7414480
P.O. BOX 395 FAX: (215)434-5877
_ LANGHORNE, PA 19047 . E-MAIL msutlivan@miscpa.com
|
July 30,2013

The Honorable Patricia A. Mclnerney
First Judicial District of Pennsylvania
Philadelphia Court of Common Please
Judicial Chambers

364 City Hall

Philadelphia, PA 19107

VIA FACSIMILE: 215-686-2619

Re: Bill for Services
Dear Judge Mcinemey:

Attached please find my invoice #80 dated July 30, 2103 for the charges | have
incurred to date in connection with the tax retum preparation and filings for Level
Four Partners, LP and Level Four Management, Inc. for the 2004 through 2011 tax
years, inclusively. As reflected per the invoice, the total due, after applying the $2,000
advance, is $19,546.86. :

To assist you in your review of the invoice, it may help for you to know the
procedures which were necessary to prepare the returns:

1. The banking activity for the period January 1, 2004 through December 31,
2011 was summarized and recorded in a Quick Books file which |
provided and maintained. Included in this procedure was reconciling of the
bank statement on a monthly as well as review of deposit slips and check
stubs and cancelled checks. This step is necessary in order to generate
annual trial balances which serve as the starting point for the preparation.

2 Once the above referenced trial balances were prepared, it was then
necessary to record adjustments to the unadjusted trial balances to record
the effect of property sales, improvements, reconcile payroll to the payroll
tax retumns and various other adjustments necessary in order to arrive at a
point (an adjusted trial balance) from which | am able to prepare complete
and accurate tax returns.
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3. Upon finalization of the adjusted trial balances and supporting work
papers, the Federal, Pennsylvania and City of Philadelphia partnership
income tax retumns for the 2004 through 2011 tax years were prepared for
Level Four Partners, LP and the Federal, Pennsylvania and City of
Philadelphia corporate income tax retums for the 2004 through 2011 tax
years were prepared. .

As a point of reference, the estimated annual cost for the preparation of annual
partnership and corporate Federal, Pennsylvania and City of Philadelphia with the
related accountings services discussed above would be approximately $3,500-
$4,000. Not that | am in any way condoning the preparation and filing of eight years
of tax retums at one time, | am just noting that the total cost of the project if the
retums had been filed on an annual basis would have totaled between $28,000-
$32,000, which is approximately $10,000 greater than the attached billing.

Should you have any questions, or require any additional information, upon your
review of the enclosed, please do not hesitate to contact me.

Sincerely,

o7 Bulend

Martin T. Suliivan
Certified Public Accountant
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