THE COURT OF COMMON PLEASOF PHILADELPHIA COUNTY
FIRST JUDICIAL DISTRICT OF PENNSYLVANIA
CIVIL TRIAL DIVISION

FIRST UNION NATIONAL BANK, etal. - APRIL TERM, 2000
Maintiffs
: No. 2634
V.
QUALITY CARRIERS, INC., etal.
Defendants : Control No. 061467
ORDER
AND NOW, this 10th day of October 2000, upon consideration of the Preliminary
Objectionsof defendants, Quality Carriers, Inc. (“Quality Carriers’), Chemica Leaman Tank Lines, Inc.
(“CLTL"), Qudity Digribution, Inc. (“ Quality Digtribution”), Elton E. Babhbitt (“ Babhitt”), Robert R. Kasak
(“Kasak”), Richard J. Brandewie (“Brandewi€’) and CharlesJ. O’ Brien (“O’ Brien”) to the Complaint of
plaintiffs, First Union Nationa Bank, Samuel F. Niness, J., Sdly Graham, George Graham and Richard
C. Littlepage, and plaintiffs’ responsesto them and al matters of record and in accordance with the
Opinion being filed contemporaneously with this Order, it is hereby ORDERED that:
1 The Preliminary Objections of Babbitt, Kasak, Brandewie and O’ Brien asto Count 11
(Breach of Fiduciary Duty) are Sustained;
2. The Preliminary Objections of Quality Distribution asto Count | (Violations of the
PennsylvaniaBus ness Corporation Law) and Count 111 (Breach of Exchange Agreement) are Sustained;

3. The Preliminary Objections of Quality Carriersasto Count IV (Breach of Consulting

Agreements) are Sustained;



4, All other Preliminary Objections are Overruled; and
5. The Plaintiffs may file an amended pleading within twenty-two days of this Order.

BY THE COURT,

ALBERT W. SHEPPARD, JR., J.



THE COURT OF COMMON PLEASOF PHILADELPHIA COUNTY
FIRST JUDICIAL DISTRICT OF PENNSYLVANIA

CIVIL TRIAL DIVISION

FIRST UNION NATIONAL BANK, etd. : APRIL TERM, 2000
Plaintiffs
: No. 2634
V.

QUALITY CARRIERS, INC., etal.
Defendants : Control No. 061467

OPINION

Albert W. Sheppard, Jr., J. et October 10, 2000

This Opinion is being submitted in support of this court’ s contemporaneous Order

sustaining, in part, and overruling, in part, the Preliminary Objections filed by defendants.*

! Phillip J. Ringo (“Ringo”), one of the defendants, has not raised Preliminary Objections. In the
interest of brevity, however, the objecting defendants will be referred to throughout as “ defendants.”



BACKGROUND

Chemicd Leaman Corporation (“CLC") wasformed in 1977 as aholding company to hold
the stock of Chemical Leaman Tank Lines, Inc. (“CLTL”) and several smaller entities. Thefamily of
Samuel and Eunice H. Niness (“Niness Family”) owned a substantial number of shares of CL C stock,
whichwere ultimately deeded to severa Niness Family trusts (“Plaintiff Trusts’). By 1992, the Plaintiff
Trusts held an aggregate tota of 130,631 shares of CLC common stock (“ Plaintiff Trust Shares’). At that
time, the Plaintiff Trust Sharesrepresented fourteen percent of thethen-outstanding sharesof CL.C common
stock. Complaint at 1 18-20.

Inthelate 1980’ s, David Hamilton (“Hamilton™) and George M cFadden (“ McFadden”),
then officersand directorsof CLC, aso held substantia quantitiesof CL.C common stock. Plaintiffsalege
that in 1986, Hamilton and M cFadden joined in abid for control of CLC, with the eventua god of buying
out CLC spublic shareholdersand taking CLC private. Aspart of thisplan, Hamilton and McFadden
began negotiationswith the Niness Family to purchasethe Plaintiff Trust Shares. Thesenegotiationsled
to aframework for agreement under which the Plaintiff Trust Shareswould be exchanged for anew class
of CLC preferred stock with acumulative stated vaue of $2.6 million. Under the origind framework, the
CLC preferred stock was to bear dividends at a rate of twelve percent per year until the time of
redemption. However, for tax reasons, CL C requested areduction in the dividend rate to Six percent, with
the additional six percent to be paid to members of the Niness Family as consulting fees over aten-year
period. 1d. at 11 21-24.

On August 28, 1992, the Plaintiff Trusts and CLC formalized their understanding by

entering into an “ Exchange Agreement.”  Under the Exchange Agreement, the Plaintiff Trusts exchanged



all 130,631 of their shares of CLC common stock for an aggregate total of 130 shares of CLC SeriesA
Preferred Stock (“Series A Stock”), with a stated value of twenty thousand dollars per share. As
protection for the Plaintiff Trusts' investment, the Designation Statement for the Series A Stock
(“Designation Statement”) provided that:

No classor series of capitd stock of the Corporation shall be issued which shall be senior

inpriority inany way tothe Series A Stock while any of the sharesthereof areissued and

outstanding. The Corporation’ssharesof Series A Stock shall rank, asto dividends and

upon Liquidation, equally with each other and (i) senior and prior to the Corporation’s

common stock, and (ii) senior to, or on a parity with, classes of series of capital stock

(other than the Corporation’s common stock) hereafter issued by the Corporation.
Designation Statement at 8 3. Inaddition, intheevent of “Liquidation,” defined as*acompleteliquidation,
dissolution or winding up” of CLC,?the holders of Series A Stock are to recelive the stated value of their
shares, plusany accrued dividendsfrom theissuance date until the date of Liquidation. The Designation
Statement also gave CL.C the unilaterd right to redeem the Series A Stock at any time on the condition that
it pay apremium if it exercised thisright prior to 2000. Complaint at 1 25, 27, 29-31.

In connection with the Exchange Agreement, Niness, Graham and L ittlepage executed

written consulting agreements (“ Consulting Agreements”) with CLTL, under which each wasto bepaid

atotal of $378,000 over aseven-year period. According to the Complaint, the Consulting Agreements,

2 The defendants argue that the term “Liquidation” should be defined by case law, which they
claim requires “a complete ending of acompany’s affairs and not merely a cessation of activities.”
Reply Memorandum at 5-7 (citing Firestone Tire & Rubber Co. v. MDC Corp, 1981 WL 1597 (E.D.
Pa. Jan. 23, 1981), Quadrangle Offshore (Cayman) LLC v. Kenetech Corp., No. 16362NC, 1999
WL 893575 (Del. Ch. Oct. 13, 1999), aff’d, 751 A.2d 878 (Del. 2000), and Rothschild Int’'| Corp. v.
Liggett Group, 474 A.2d 133 (Del. 1984)). However, the Designation Statement provides a specific
definition for “Liquidation.” This Designation Statement definition is broader than the case law
definition and includes not only “liquidation,” as defined by case law, but aso a dissolution or winding
up of CLC.




which do not haveintegration clauses, are partia expressionsof the parties’ intent because they do not
addressthe continuing employment of Niness, Graham and Littlepagefor thethree-year period from July
1999 through July 2002. The Complaint further assertsthat this omission wasintentiona and made at the
insistence of CLTL, whichfeared that awritten ten-year consulting agreement could be characterized as
adividend by the Internal Revenue Service. However, CLC (asCLTL’sparent) allegedly assured the
Paintiffsthat the Consulting Agreementswould not be terminated at theend of the seven-year term, but
would bein effect for atotal of ten years, provided that the Series A Stock was not redeemed. 1d. at 11
24, 32-34.

CL C subsequently issued two additional classes of capita stock: a Series B Convertible
Preferred Stock (“ Series B Stock™) and Series C Preferred Stock (“ Series C Stock”). Both Series B
Stock and Series C Stock were junior in priority to the Series A Stock, with a stated value of six thousand
dollars per share and asix percent cumulative dividend payable quarterly. InMay 1996, CL C converted
151 shares of CLC common stock held by Karen Szabo Lloyd (“Lloyd”) into 151 shares of Series B
Stock and aso converted 302 shares of CL.C common stock owned by another shareholder into 302
shares of Series C Stock. 1d. at 11 35-39.

TheComplaint alegesthat on August 28, 1998, Qudlity Ditribution, thenknownasMTL,

Inc. (“MTL"), acquired CL Cinwhat was primarily astock purchasetransaction merger (“Merger”).2 As

# According to the Complaint, each of the Individual Defendants held a position with one of
Quality Carriers, Quality Distribution, CLTL (“Corporate Defendants’) or CLC at all relevant



part of the transaction, the former shareholders of CLC received $70 millionin cash, $5 millioninMTL
preferred tock and $1.1 millionin MTL common stock. Quality Distribution financed the Merger through
$235 millioninincrementa term loans, $19.9 million in preferred equity and $12 million in common equiity.
Quadlity Distribution’ s borrowings were made pursuant to a credit agreement (“ Credit Agreement”)* and
were guaranteed by CLC under a supplemental indenture. Id. at 1 40-43.

In early 1999, Quality Distribution memorialized the final stage of the Merger in an
Agreement and Plan of Merger, dated February 25, 1999 (“Plan of Merger”), and filed the relevant
Articles of Merger in Pennsylvania, Virginiaand Illinoison March 1, 1999. Under the Plan of Merger,
threewholly-owned subsidiaries of Qudlity Didribution, including CLC, weremergedinto asngle surviving
corporate entity called Montgomery Tank Lines, Inc. (“Montgomery”).> As soon asthe Merger was
completed, Montgomery’ snamewas changed to “ Quality Carriers, Inc.” Asaresult of theMerger, all

outstanding shares of CLC were canceled, with Quality Distribution owning all of the stock of the new

Footnote 3 - continued

times:

C Babbitt - Chairman of the Quality Carriers and Quality Distribution Boards of Directors,
unspecified officer or Director of CLC

C Kasak - unspecified officer of Quality Carriers and Quality Distribution, unspecified officer of

CLC

C Brandewie - Director and unspecified officer of Quality Carriers and Quality Distribution,
unspecified officer and/or Director of CLC

C Ringo - Chairman of the Board of Directors and Chief Executive Officer of CLC

C O’ Brien - Chief Executive Officer, Director and Chairman of the Board of Directors of Quality

Distribution

* The Credit Agreement also involved the refinancing of $171 million in pre-existing CL C debt.

®> One of the other corporations merged into Montgomery was “ Quality Carriers, Inc.,” a

Virginia corporation. This corporation should not be confused with Defendant Quality Carriers, Inc.,

whichisan Illinois corporation formerly known as “Montgomery Tank Lines, Inc.”
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Quality Carriers. 1d. at 11 44-50.

Although Lloyd, the holder of Series B Stock, was notified of the Merger and permitted
to cash out her interest in CLC prior to its consummation,® the Plaintiff Trustswere never notified of the
Merger or of any related shareholder meetings, nor were they given compensation for their shares. In
addition, the Plan of Merger was never presented to Niness, even though he was amember of CLC's
Board of Directors.” Id. at 11 52-53.

During the course of 1999, Quadlity Didtribution implemented aplanto integrate CLC into
Quality Carriers(“Integration Plan™), asaresult of which the balance sheetsof CLC and Quality Carriers
were merged. The Integration Plan also included the termination and relocation of CLC employees,
liquidation of CL C assets, and elimination of significant accounts. By the end of the calendar year, the
Complaint aleges, theintegration of CLC into Quality Carrierswas complete and irreversible. 1d. at 1
57-59.

In the meantime, in mid-1999, the Plaintiff Trustslearned that CL.C had been merged out
of existence and demanded that they be paid the redemption price and premium for their Series A Stock .2

In response, the defendants submitted a Statement of Correction to the Pennsylvania Secretary of State

® The Complaint makes no allegations as to the holders of Series C Stock in the context of the
Merger.

" The Defendants appear to acknowledge that these allegations are true. They begin their
Memorandum of Law by stating that “[t]his action concerns amistake. On March 1, 1999, a Plan of
Merger, which failed to comply with the Pennsylvania Business Corporation Law (“BCL"), 15 Pa
C.S.A. 88101, et seq., wasfiled.” Defendants Memorandum at 1.

8 According to Paragraph 10 of the Designation Statement, the holders of Series A Stock were
entitled to a premium of five percent if the stock is redeemed between June 16, 1998 and June 15,
1999.



on November 16, 1999, purporting to undo the Merger. 1d. at 11 60-62.

OnApril 19, 2000, the plaintiffsfiled aComplaint seeking equitablerelief for breach of the
PennsylvaniaBusiness Corporation Law (“BCL"). Plaintiffsalso asserted claims based on abreach of
fiduciary duty, breach of the Exchange Agreement and the Des gnation Statement, breach of the Consulting
Agreements and misrepresentation. In addition, the Complaint seeks an accounting. Id. at 1 64-114.

Defendantsfiled preliminary objections (* Objections’) on May 26 intheform of ademurrer

to each of the counts. The Objections are based on the following six arguments:®

1 Plaintiffs have suffered no harm because no valid merger occurred;

2. Even if the Merger was effective, the plaintiffs' rights are limited,;

3. Individual plaintiffs’ misrepresentation Count is not sufficiently specific;

4, The Complaint does not present alegally sufficient claim for breach of the Consulting
Agreements,

5. Quality Distribution and Quality Carriers are protected from liability because of their
corporate forms; and
6. The breach of fiduciary duty clam againgt theindividua defendants should be dismissed.
DISCUSSION
For the purposesof reviewing preliminary objectionsintheform of ademurrer, dl materid
factsin the pleading and all reasonably deducible inferences are assumed to betrue. Sevin v. Kelshaw,

417 Pa. Super. 1, 7,611 A.2d 1232, 1235 (1992). When presented with preliminary objectionswhose

°® While the defendants have raised ten objections, each is based on one or more of the six
arguments outlined.



end result would bethedismissal of acause of action, acourt should sustain the objections* only in cases

that are clear and free from doubt,” School Dist. of Phila. v. Livingston-Rosenwinkel, P.C., 690 A.2d

1321, 1323 (Pa. Commw. Ct. 1997), and where “the pleader will be unableto provefactslegdly sufficient

to establish hisor her right to relief.” Livingston-Rosenwinkel, 690 A.2d at 1323. Furthermore,

[1]tisessentia that theface of the complaint indicate that its claims may not be sustained
and that thelaw will not permit recovery. If thereisany doubt, it should be resolved by
theoverruling of thedemurrer. Put smply, the question presented by demurrer iswhether,
on the facts averred, the law says with certainty that no recovery is possible.

Bailey v. Storlazzi, 729 A.2d 1206, 1211 (Pa. Super. Ct. 1999).

Inthe event apreliminary objection based onlega insufficiency inthe nature of ademurrer
isgranted, the pleader generally hasaright to file an amended pleading if she has not done so aready.

5A Standard Pa. Practice 2d 8§ 25:66. Seedso Ottov. American Mutua Ins. Co., 482 Pa. 202, 205, 393

A.2d 450, 451 (1978) (stating that “the right to amend should not be withheld where there is some
reasonable possibility that amendment can be accomplished successfully”). Consequently, if the Court
sugtainsthe defendants' demurrer on any count, the plaintiffs should be permitted toamend the Complaint.
l. DEFENDANTS ARGUMENT THAT BECAUSE NO VALID MERGER
OCCURRED, THE PLAINTIFFS HAVE SUFFERED NO HARM IS WITHOUT
MERIT."®
“Thisaction,” the defendants assert, “concerns a mistake” and should be dismissed.

Defendants Memorandum of Law at 1. They claim that because the Merger wasflawed, it wasvoid ab

initioand noinjury to the plaintiffsoccurred. What the defendantsfail to emphasizeisthat they werethe

1 This serves asabasis for Objections 1, 2, 3, 6 and 10, which address Counts |, I, 111, V
and VI.



architects of the Merger and that they themsalvesfailed to givethe Plaintiff Truststhe notice required by
Pennsylvanialaw. Thisfalluretoinform the Plaintiff Trustsof the Merger cannot now beinvokedinan
effort to dismiss the Complaint and the allegations of injury.

Asaresult of the Exchange Agreement, the Plaintiff Trusts alegethat they relinquished
“aubstantialy al control over the management and operations of CLC,” whileretaining $2.6 millionin CLC
capitd sock. Complaint a §26. The Plantiff Trustsdlegethat amaterid inducement for remaining heavily
invested in CLC wasthe assurance that their interest *“was protected by the priority of the Series A stock.”
Id. a §127. Specificaly, the Designation Statement assured them that if CLC elected to exerciseitsright
to redeem these stocks prior to 2000, it would be “required to pay apremium for early redemption.” Id.
at 1 30.

Nonetheless, when the Plan of Merger wasfiled in Pennsylvania, lllinoisand Virginiaon
March 1, 1999, the Plaintiff Trusts, as holders of Series A Stock, received no notice of the Merger or
compensation for their shares. 1d. at 52. In contrast, aholder of Series B Stock was properly notified
of the Merger and thus ableto cash out her interest in CLC, violating the seniority rights of the holders of
Series A Stock. |d. at 11 54-56.

These allegations suggest why it would be inequitable to accede to the defendants
argumentsthat theallegationsstemfromasmple“mistake.” Unfortunately, no Pennsylvaniacaselaw is
directly onpoint. Inanayzing thisissue of first impresson, therefore, we should consider precedent from
other jurisdictions.

Although the defendants cite Delaware precedent to support their argument that defective

mergersarevoid abinitio, acareful review of pertinent decisionsrevea sthat Del aware courtshavetaken



amore nuanced approach, recognizing that some mergers are voidable while othersarevoid. Thisview
takesinto account the fact that the interests of third partiesare at risk if amerger can be declared void ab
initio since, asapractical matter, third partieswould likewiselack noticethat they are dealingwith avoid
entity. Furthermore, thereis Massachusetts precedent aso on point which this court submitsis ultimately
persuasive because of its thoughtful rationale.

After congderablereflection, this court concludesthat it would be inequitableto adopt the
defendants’ position that the Merger wasvoid ab initiofor the smple reason that the statutes violated by
the defendants were designed to protect the interests of shareholders, here the Plaintiff Trusts. Any
decison that alowed the defendantsto usetheir own errors againgt the Flaintiff Trustswould reward them
for their oversightsin carrying out the Merger.

A. Improper Mergersas Voidableor Void Ab Initio™

Thereisno Pennsylvania precedent that focuses on whether a defective merger isvoid ab
initio or voidable, regardless of thetype of defect. Asaresult, the defendantscall the court’ sattention to
Delaware case law, which generally holds that “[a] merger that fails to comply with the statutory

requirementsfor amerger isvoid ab initio.” Arnold v. Society for Sav. Bancorp, Inc., No. 12883, 1995

1 Asapreliminary matter, the Court notes that the Merger was facially valid. BCL Section
1928 states that the merger of a domestic corporation into aforeign corporation is effective as of the
date determined “according to the provisions of law of the jurisdiction in which the foreign corporation
isincorporated, but not until articles of merger or articles of consolidation have been adopted and
filed.” Under the corporate law of Illinois, the state of Quality Carriers incorporation, a merger is
“effective upon the issuance of the certificate of merger, consolidation or exchange by the Secretary of
State or on alater specified date, not more than thirty days subsequent to the issuance of the certificate
by the Secretary of State, as may be provided for in the plan.” 805 Ill. Comp. Stat. 8 5/11.40. The
Articles of Merger were filed and the Illinois certificate of merger was issued on March 1, 1999, setting
this as the date on which the Merger would be effective.
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WL 376919, at *2 (Del. Ch. June 15, 1995), aff'd, 678 A.2d 533 (Del. 1996). This falls under
Dedaware spalicy of holding void those actsthat the corporation * hasno implicit or explicit authority to

undertake or those actsthat are fundamentally contrary to public policy.” Solomonv. Armstrong, 747

A.2d 1098, 1114 (Ddl. Ch. 1999). However, it isnot clear that any statutory defect will render amerger

void, as opposed to voidable. See Jackson v. Turnbull, Civ. A. No. 13042, 1994 WL 174668, at *5

(Dél. Ch. 1994) (questioning whether failure to comply with one provision of Delaware merger statutes
would be sufficient to warrant invalidation of a merger).

Moreover, it isimportant to recognize that Delaware does not regard every flawed merger
asvoidabinitio. Whereamerger has been effected through abreach of the directors' fiduciary duty, the

merger isvoidable at the discretion of the court. Arnold, 1995 WL 376919, at *3. Similarly, amerger

isvoidable, not void ab initio, if the board of directorsfailsto reach an informed business judgment

approving the transaction. Smith v. Van Gorkom, 488 A.2d 858, 889 (Del. 1985).

The Delaware general rulefinding mergersvoid ab initio if they fail to comply with the
relevant satutesis not universally recognized. Massachusetts has rejected the Delaware approach and has
held that amerger that does not fulfill the statutory requirementsfor amerger isvoidable, not void. Pitts

v. Halifax Country Club, Inc., 476 N.E.2d 222 (Mass. App. Ct. 1985). InPRitts, acorporation failed to

comply with Massachusetts statutory mandates requiring notice of amerger to shareholdersand approva
of the merger by two-thirds of the outstanding shares. The Appeals Court of Massachusetts held that,
because the statutory provisionswereintended to protect shareholders, the corporation’ serrors“do[] not
void the merger per se, but instead make]] it voidable at theind stence of ashareholder who for any reason

objectsto the merger and is not by his actions estopped from voicing his objection thereto.” 476 N.E.2d
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a 227. Usng smilar reasoning, the United States Supreme Court hasheld that amerger ismerdly voidable

whenit isconducted in violation of the 1934 SecuritiesExchange Act. SeeMillsv. Electric Auto-Lite Co.,

396 U.S. 375, 386-389 (1970). See also William M. Fletcher, 15 Cyclopedia of the Law of Private
Corporations § 7063 (afalureto comply with statutory requirementsrendersamerger voidable, not void).

Although no Pennsylvania cases address this precise issue, the courts of this
Commonwedlth have refused to regard corporate decisionsthat fail to comply withthe BCL asvoid. See

Fishkinv. Hi-Acres, Inc., 462 Pa. 309, 316-17, 341 A.2d 95, 98 (1975) (asd e of assetswherethe selling

corporation failsto comply withthe BCL isvoidable, not void abinitio); Soloski v. Hetrick, 396 Pa. Super.
140, 578 A..2d 445 (1990) (declining to declare an issuance of sock in violation of the BCL void abinitio).
Pennsylvania courts addressing non-corporate issues often do not resort to the extreme measure of

declaring an actionvoid ab initio. See, e.q., Warehimev. Warehime, 722 A.2d 1060, 1066 (Pa. Super.

Ct. 1998) (atrustee’ sactionthat violatesthe duty of loyalty to the beneficiary isvoidable), apped granted

in part, 557 Pa. 3, 731 A.2d 128 (1999); Empire Properties, Inc. v. Equiredl, Inc., 674 A.2d 297, 302
(Pa. Super. Ct. 1996) (a contract madein violation of Pennsylvania s Statute of Fraudsis not void);

Ostrowski v. Pethick, 404 Pa. Super. 392, 397-98, 590 A.2d 1290, 1292-93 (1991) (default judgments

entered in violation of the Soldiers and Sailors' Act are voidable, not void).

There are reasonsfavoring the view that amerger that fallsto comply withthe BCL should
be deemed voidable, not void. Thisapproach alowsacourt to evauate the significance of the defectsin
the merger process and to wei gh the seriousness of any harm doneto the aggrieved partiesbefore declaring
themerger invaid. 1t dso dlowsfor adetermination whether the errorswere madein good faith and what

additional damage the injured party may suffer if the merger is voided.
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Findly, the practicd interestsof third partiesare protected by thispostion, asthe Delaware
Supreme Court emphasized in its decision affirming Arnold and rgecting the plaintiff’ sargument that the
directors falureto discloseinformation in accordance with their fiduciary duty rendered amerger void ab
initio:
The principle asserted by plaintiff would create uncertainty for third parties dealing with
Delaware corporations. . . . If adisclosure violation committed in good faith rendersa
merger void, third partieswould be required to consider whether constituent corporations
had disclosed all material factsin connection with the proxy solicitation leading to the
merger vote. Itisan understatement to note that thisisasignificant burden and would

create uncertainty about the validity of mergers.

Arnold v. Society for Sav. Bancorp, Inc., 678 A.2d 533, 537 (Del. 1996). Cf. Fishkin, 462 Pa. at 317,

341 A.2d at 99 (recognizing that, “ although rescission may in someinstances be an appropriate remedy,
itisnot, asthe court below recognized, when therights of third parties have intervened and the transaction
has been completed”). For these reasons, this Merger is voidable, and not void ab initio.*
B. Statutory Violations Justifying Voiding the Mer ger
Asaninitia matter, no Pennsylvania appellate decision states unequivocably that a

Pennsylvaniacourt may invaidateamerger.® However, courtsin other jurisdictionshave voided mergers,

2 To the extent that this approach conflicts with that of Delaware law, it isimportant to note
that no Pennsylvania case specifically states that Delaware corporate law is accorded special weight.
Indeed, Pennsylvania courts have adopted positions that are at odds with their Delaware counterparts.
See Cuker v. Mikalauskas, 547 Pa. 600, 692 A.2d 1042 (1997) (rejecting the Delaware approach to
the business judgment rule).

3 While ahandful of Pennsylvania cases address the validity of mergers that fail to comply with
statutory requirements, nearly all of these cases are decisions of Courts of Common Pleas with facts
completely unlike those at hand. See, e.q., Gerstell v. Allentown Portland Cement Co., 30D & C.2d
223, 30 Leh. L.J. 145 (1963) (refusing to void merger where plaintiff shareholder had already
deposited his shares as a dissenting shareholder). In addition, every Pennsylvania case that treats this
issue predates the 1988-90 codification of Pennsylvania corporate law, which resulted in substantial
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using their equitable powers for the purpose of “ setting aside or enjoining the enforcement of rights

purportedly created by atainted transaction.” SSMC, Inc., N.V. v. Seffen, 102 F.3d 704 (4th Cir. 1996)

(citing Mills v. Electric Auto-Lite Co., 396 U.S. 375, 385 (1970)).* This precedent supports the

conclusionthat amerger may be declared void by Pennsylvaniacourtsif the circumstances surrounding the
merger demand it.

On the narrower issue of what statutory violations require voiding amerger, thereisno
clear Pennsylvaniaprecedent. Although earlier Pennsylvaniacasesrefuseto apply corporaterulesrigidly

inthe context of amerger, see'Y ork Haven Water & Power Co. v. Public Service Comm'’ n of Pa., 287

Pa 241, 248, 134 A. 419, 421 (1926), recent decisions buttressthe clam that “formalitiesare crucia in

corporatelaw.” Seven Springs Farm, Inc. v. Croker, 748 A.2d 740, 749 (Pa. Super. Ct. 2000). Once

again, this dearth of Pennsylvanialaw on the subject requires an analysis of precedent from other
jurisdictions to determine what statutory violations allow a Pennsylvania court to declare a merger void.
Delaware precedent is not dways clear asto what statutory errorsrequire the voiding of

amerger, asillustrated by a case cited by the defendants, Jackson v. Turnbull, Civ. A. No. 13042, 1994

WL 174668 (Del. Ch. Feb. 8, 1994), aff'd, 653 A.2d 306 (Del. 1994). In Jackson, the directors of

L’ Nard Restorative Concepts, Inc. (“L’Nard”) approved an agreement for the merger of L’ Nard into

changes to sections relevant to this matter. See, e.q., Tibby Bros. Glass Co. v. PennsylvaniaR.R. Co.,
219 Pa. 430, 68 A. 975 (1908).

1 Seealso, 9., Nelson v. All Amer. Life & Fin. Corp., 889 F.2d 141 (8th Cir. 1989);
Albright v. Bergendahl, 391 F. Supp. 754 (D. Utah 1974); Arnold, 1995 WL 376919, at *2; Security
Trust Co. v. Dabney, 372 SW.2d 401 (Ky. 1963); Louisiana Ins. Guar. Ass'n v. Bernard, 393 So.2d
764 (La. Ct. App. 1980); 19 C.J.S. Corporations § 799c (noting that “[i]f a shareholder feels that
merger was wrong, he may sue for conversion or rescission”).
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Restorative Care of America, Inc. (“RCA”). Whilethe L’ Nard stockhol ders subsequently approved the
merger in awritten consent, and the certificate of merger wasfiled, the L’ Nard Board of Directorsfailed
to comply with anumber of Delaware Satutory provisions: they impermissibly del egated determination of
thevalue of four stockholders' shares, failed to provide copies of the merger agreement to requesting
stockholdersand provided incorrect information about dissenting stockholders appraisa rights. The Court
of Chancery focused on the three flaws and concluded that the defectswere fatal, and the merger void.®

Unfortunately, the Jackson court did not state whether each of thethree statutory violations

onitsown was sufficient to void the merger, or whether the merger was void because of the combination
of thethreeviolations. Rather, in addressing the failure to provide copies of the merger agreement, the
court stated that thisfailure * might not be enough, onitsown, to warrant invalidation of the merger.” 1994
WL 174668, at *5. Decisionsthat reference Jackson are no moreinstructive. See, e.g., Arnold, 1995
WL 376919, at *2 (failing to address what statutory errors warrant voiding a merger).

Casesfrom other jurisdictions, however, hold that even the dightest derogation from statute

in carrying out amerger can render the entire processinvaid. InZiegler v. American Maize-Products Co.,

658 A.2d 219 (Me. 1995), for example, the Supreme Court of Maine held that issuing additional shares
to merger supportersto guarantee approval violated Maine corporatelaw, rendering the merger void. Cf.

Ellisv. State Nat'| Bank of Ala., 434 F.2d 1182 (5th Cir. 1970) (voiding merger of national and state

> The plaintiffsin Jackson had also alleged that the different forms of consideration provided to
stockholders of the same class of stock and misrepresentations to voting stockholders were also
grounds for invalidating the merger. However, because “greater factual development” would be
needed to address these two violations, the Court did not discuss them and based its decision on the
three clear violations. 1994 WL 174668, at * 3.
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banks on the basis of violations of state bank’s charter); Stone v. Dean, 344 P.2d 649 (Okla. 1959)

(enjoining merger where adequate notice was not provided to shareholders); Farrisv. Glen Alden Corp.,

393 Pa. 427, 143 A.2d 25 (1958) (enjoining de facto merger where no adequate notice was provided to
shareholders).

The Merger defectsand BCL violations™® dleged by the plaintiffsin the Complaint arefar
more seriousthan those complained of in any of these cases. Here, thefailureto notify shareholdersthat
the corporation isgoing to be merged out of existenceisno minor flaw. Further, thefailureto provide
shareholders with information regarding compensation and dissenters gppraisd rightsisagrave breach of
the BCL. Consequently, the violations of the BCL in this matter are sufficient for the Court to void the
Merger.

C. Equitable Considerations Against Voiding the Merger

The procedurd posture of this case, however, isproblematic. If the argument for voiding
the Merger were presented by the plaintiffs, the request would be granted. Thisdecision would be based
on the case law of other gtates, aswell asthe genera principles of Pennsylvania corporate law, because

thedefendants egregiouserrorsin carrying out the Merger would provide groundsfor voiding the Merger.

16 Under the BCL, a plan of merger must set forth the manner and basis of converting the

shares of each merging corporation, as well as the compensation to be provided shareholders who will

not receive shares of the new corporation. 15 Pa. C.S. § 1922(a)(3). In addition, “[w]ritten notice of
the meeting of shareholders that will act on the proposed plan shall be given to each shareholder of

record, whether or not entitled to vote thereon, of each domestic business corporation that is a party to

the merger or consolidation.” 15 Pa. C.S. 8§ 1923(a). Accompanying the written notice must be a
copy or asummary of the proposed plan and, if applicable, information relating to dissenters’ rights.
Id. Here, those responsible for complying with these BCL provisions have failed to meet those
responsibilities.
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However, in each of the cases voiding amerger, it isthe affected shareholder, not the
corporate entity or its officers, who objects to the merger’ svalidity. The matter at hand is distinctly
different, because it is the defendants, not the Plaintiff Trusts, who are attempting to use statutory
technicditiesto void amerger that they themsdaves effected. Asareault, thiscourt must consider whether
statutory errors that are grounds for voiding a merger may be used defensively against innocent
shareholders.

In examining thisissue, this court ismost strongly persuaded by the andlysis of the United

States Supreme Court in Millsv. Electric Auto-Lite Co., 396 U.S. 375 (1970). InMills, the shareholders

of acorporation dleged that the proxy statement sent out to solicit votesin favor of amerger was materidly
mideading in violation of the Securities Exchange Act of 1934. Asrelief, they asked that the merger be
set aside.

Ultimately, the United States Supreme Court concluded that the merger need not be set
asde”samply becausethemergerisa‘void' contract,” and that the satute in question did not require “the
[C]ourt to unscrambl e a corporate transaction merely because aviolation occurred.” 396 U.S. at 386-87,
According to the Court, a more flexible approach is desirable:

In selecting aremedy thelower courts should exercise the sound discretion which guides
the determinations of courts of equity, keeping in mindtherole of equity astheinstrument
for niceadjustment and reconciliation between the publicinterest and private needsaswell
as between competing private claims.

... [T]heguilty party is precluded from enforcing the contract againgt an unwilling innocent
party, but it does not compel the conclusion that the contract is a nullity, creating no
enforcegblerightseveninaparty innocent of theviolation.. . .. Theinterestsof thevictim
aresufficiently protected by giving himtheright to rescind; to regard the contract asvoid

where he has not invoked that right would only create thepossibility of hardshipsto him
or others without necessarily advancing the statutory policy . . . .
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... Inshort, in the context of asuit such asthisone. . . the merger should be set asde only
if acourt of equity concludes, from dl the circumstances, that it would be equitableto do
0.
396 U.S. at 386-88 (citations omitted)."
The standard set forth in Mills has been followed by other courts analyzing corporate matters. For

example, in Pitts v. Halifax Country Club, Inc., 476 N.E.2d 222 (Mass. App. Ct. 1985), the

M assachusetts appelate court held that afailure to comply with statutory notice and approva requirements
rendered the merger voidable at the insistence of the shareholders, stating that “[t]he purpose of such
statutory provisionsisto protect the rights of shareholders. A failureto adhereto their mandate will not

normally be ground for invalidation at the instance of others. Statutory requirement intended to protect

shareholders may be waived by shareholders.” 476 N.E.2d at 227-28 (citations omitted) (emphasis

added). Seeaso Turnbull, Inc. v. Commissoner of Internal Revenue, 373 F.2d 91, 94-95 (5th Cir. 1967)

(acorporation isestopped from denouncing its own merger agreement asinvaid); Western Land Corp.

v. Crawford-Merz Co., 62 F.R.D. 550 (D. Minn. 1976) (acorporation may not assert rightsinuring to

shareholdersto void sale of assets); Hibernia Nat'| Bank v. Smith, 697 So.2d 1051, 1054 (La. Ct. App.

" The Mills decision is even more noteworthy considering the fact that the statutory language in
guestion provided that:

Every contract madein violation of any provison of this chapter or of any rule or regulation
thereunder . . . shal bevoid (1) asregardstherightsof any person who, inviolation of any
such provision, rule, or regulation, shall have made. . . any such contract, and (2) as
regards the rights of any person who, not being a party to such contract, shall have
acquired any right thereunder with actua knowledge of the facts by reason of which the
making . . . of such contract wasin violation of any such provision, rule, or regulation . .

396 U.S. at 386 n.8 (citing 15 U.S.C. § 78cc(b)).
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1997) (refusing to void a sale of stock where the person seeking to void the transaction was * not one of

those personsfor whoseinterest the ground for nullity was established”); U-BevaMinesv. Toledo Mining

Co., 471 P.2d 867, 869 (Utah 1970) (a statute providing for stockholder authorization of sale of corporate
assetsinuresto benefit of shareholdersand isnot assertable by the corporation itself); 15 Fletcher 8 7063
(merger notice and voting statutes are for the benefit of shareholders and may be enforced by them aone).

Thelogic supporting thisline of casesiscompelling. Itisthe aggrieved shareholder, and
not the corporate violator of the law, who has the option of asking a court to rescind atransaction or
declareamerger void. To permit aculpable defendant to prevent the victim from recovering based on the
violator’s own errors would be inequitable.

Moreover, thisthinking isin keeping with principles espoused by Pennsylvaniacourts. In

Soloski v. Hetrick, 396 Pa. Super. 140, 578 A.2d 445 (1990), for example, the court held that the

defendant “ corporation’ sfaillureto comply with. . . the Business Corporation Law was not intended to
insulate the entity in an action brought by a shareholder.” 396 Pa. Super. at 154, 578 A.2d at 452.

Similarly, in Empire Properties, Inc. v. Equired, Inc., 674 A.2d 297 (1996), our Superior Court stated that

Pennsylvania s Statute of Frauds“isto be used as a shield and not as a sword, as it was designed to

prevent frauds, not to encouragethem.” 674 A.2d at 302 (citations omitted). Seealso Fishkinv. Hi-

Acres, Inc., 462 Pa. 309, 316-17, 341 A.2d 95, 98 (1975) (a sale of corporate assets conducted in

violation of the BCL is*voidable (under proper circumstances) by an aggrieved shareholder”); Warehime
V. Warehime, 722 A.2d 1060, 1066 (Pa. Super. Ct. 1998) (*an action, though taken in good faith, which
runs contrary to theinterests of the beneficiary or in the salf-interest of thetrustee, isaviolation of the duty

of loyalty and isvoidable at the option of the beneficiary”), appeal granted in part, 557 Pa. 3, 731 A.2d
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128 (1999).

Intheinstant case, any defectsin the Merger were dueto the mistakes and fumblesof the
defendants, while the shareholder Plaintiff Trusts wereinnocent parties. It isaso sgnificant that the BCL
provisionsthat the defendants are accused of violating are designed for the protection of acorporation’s
shareholders, such asthe Plaintiff Trusts. See 15 Fletcher § 7063 (the purpose of a statute requiring
shareholder notice and approva of amerger isto protect therightsof the shareholders). Cf. Fishkin, 462
Pa. at 316, 341 A.2d at 98 (recognizing that the purpose of statutes requiring shareholder approval of a
sale of corporate assets is the protection of minority shareholders).

Findly, whilethe defendants argue that the Merger wasvoid, they havetaken no stepsto
reverseit other than filing the Statement of Correction months after becoming aware of their errors.® The
balance sheets and operationsof CLC and Quality Carriersremain entangled, and other actionstakenin
conjunction with the Merger, such as the purchase of al other CLC stock and the obligating of CLC as
aguarantor of millions of dollars of Quality Distribution debt, have been left untouched. Moreover, there
isno assertion that the defendants have taken any action to modify the Articlesof Merger filedin Illinois
and Virginiain connection with the Merger.

Based on the present record, declaring the Merger void would inequitably punish the

18 The Statement of Correction has no impact on the validity of the Merger. The Defendants
themselves acknowledge that the filing of the Statement of Correction was a*“ministerial act of striking a
void document from the records of the Department of State,” and state that they have “never argued
that the Statement of Correction demonstrated that the [M]erger wasvoid.” Reply at 3, n.1. Even if
the Defendants were to raise this argument, it would fail: a statement of correction is used to correct
inaccurate records of corporate action or defectively or erroneously executed documents, 15 Pa. C.S.

§ 138, not to undo a corporate action that has already been effected. Asaresult, the Statement of
Correction has no bearing on an evaluation of the Merger’s legitimacy.

20



Plaintiff Trusts and relieve the defendants of liability for their actions.
D. I mpracticability of Voiding the Merger
Evenif the Court were to conclude that declaring the Merger void were equitable, the
plaintiffs have alleged that “by the end of 1999, the integration of CLC into Quality Carriers was an
accomplished fact and irreversible.” Complaint at 60. Asaresult, if the factsin the Complaint are
accepted astrue, asthey must bein the context of ademurrer, voiding the Merger would beimpracticable.

Thosegtatesthat allow rescission of amerger also takeinto consideration practicd redlities

and refuseto void amerger where doing so isimpracticable or not feasible. See Del Nosev. Delyar
Corp., No. 72 Civ. 1819-CLB, 1976 WL 813 (S.D.N.Y. July 30, 1976), at * 25 (refusing to “ unscrambl e’

amerger wheresuch remedy isimpracticable); Patents Mgmt. Corp. v. O’ Connor, C.A. No. 7110, 1985

WL 11576 (Dd. Ch. June 10, 1985), at * 2 (rescission request was “not afeasible remedy given thelength

of timethat ha[d] elapsed sincethe merger”); Cogainsv. New England Patriots Football Club, Inc., 492

N.E.2d 1112, 1119 (Mass. 1986) (holding that rescission would beinequitableand infeasible). Cf. Fishkin

V. Hi-Acres, Inc., 462 Pa. 309, 317, 341 A.2d 95, 99 (1975) (noting that courts have rescinded sales of

corporate assets* only where the transfer had not yet been compl eted, or upon a showing that the vendee
had no equitable rights superior to those of the aggrieved shareholder”). Evenin caseswhererescisson
would be the most equitable remedy, courts have refused to grant such relief whereit isnot feesble. See,
e.q., Strasshurger v. Earley, 752 A.2d 557, 579 (Ddl. Ch. 2000) (holding that a lawsuit brought nine
months after acquisition did not preserve afull rescission remedy, even if such remedy would be most
equitable).

Here, the Complaint alegesthat Qudity Didribution has undertaken anumber of actions
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under the Integration Plan, including:

@ Termination and relocation of many CLC operational and
administrative personnel at the regional and national levels;

(b) Elimination of all significant intercompany accounts and
transactions;

(c) Expenditures of over $14 million for severance and bonus payments
to terminated CL C employees,

(d) Merging of customer relationships;
(e Liquidation of CLC assets, including closure and/or sale of truck
terminal and administrative facilities, transfer of CLC’s corporate

jet to aformer shareholder, and sale of a CLC subsidiary;

()] Obligating CLC as a guarantor of massive debt of the combined
entities; and

(9) Eliminating all goodwill associated with the Chemical Leaman name
by holding the combined enterprise out to the public as “Quality
Carriers.”
Complaint at 58. Inaddition, as of March 1999, the Complaint alegesthat the defendants“no longer
separately accounted for CLC sassets, liabilities, retained earnings and shareholders’ equity,” rendering
the integration of CLC into Quality Carriersirreversible. 1d. at 11 59-60.
Assuming these factstrue, asisrequired, CLC and Quality Distribution have been

integrated to the point that invalidating and reversing theMerger isredigtically not doable. For dl of these

reasons, the Court will not declare the Merger void.*

19 Because the Court has refused to declare the Merger void, the Court need not address the
secondary issue raised by the plaintiffs as to whether a de facto merger occurred.
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E. Defendants Actionable Conduct Caused Harm to Plaintiffs

In the event that the Merger was effective, the defendants argue that they have undertaken
no actionable conduct and that the plaintiffs have suffered no harm. This court disagrees.

The Plaintiff Trusts were never given notice of the Merger or any related shareholder
meetings, and the Series A Shareswere not mentioned in the Board of Directors' resolution gpproving the
Merger. To make mattersworse, CLC failed to notify the Plaintiff Trusts of any appraisd rights available
to them.” These actions congtitute violations of the BCL for which the Plaintiff Trusts are entitled to
relief.

Thedefendants' conduct also violated the Designation Statement in two distinct ways.
Firg, themerger of CLC into Qudity Carriersled to its Liquidation, asthe Designation Statement defines
theterm.” Inthe event that CLC was Liquidated between June 16, 1998 and June 15, 1999, the Plaintiff
Trusts were to receive $2.6 million, as the stated value of the Series A Stock they held, plus an early
redemption premium of five percent. The failure to make the required paymentsis a breach of the

Designation Statement.

2 \While the defendants do not state so explicitly, the Objections implicitly acknowledge that the
plaintiffs met the requirements of Subchapter D of Chapter 15 and thus were entitled to dissenters
rights under Pennsylvanialaw.

% See Note [16], supra.

2 Under BCL Section 1929(a), “[t]he separate existence of all corporations parties to the
merger or consolidation shall cease, except that of the surviving corporation, in the case of a merger,”
and “the constituent companies are deemed dissolved.” Berks County Trust Co. v. Kotzen, 326 Pa.
541, 543, 192 A. 638, 639 (1937). Because the Designation Statement includes dissolution in its
definition of Liquidation, as discussed at Note [2], supra, the Merger led to the Liquidation of CLC.
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Furthermore, Paragraph 5(a) of the Designation Statement specifically provides that no
other form of CLC capita stock may rank senior to Series A Stock inthe event of Liquidation. These
seniority rights were eviscerated when Lloyd, the sole Series B Stock holder, was provided with
compensation for her CLC shares and the Plaintiff Trustswere not. Asa consequence, the plaintiffs have
alleged that the defendants actions breached the priority provisions of Designation Statement as well.

Because the Merger was valid, though voidable, and the defendants’ aleged conduct is
actionable, the Objections are overruled to the extent that they are based on the defendants argument that
the Merger isvoid.

. THE PLAINTIFFS REMEDIESARE NOT LIMITED TO APPRAISAL
RIGHTS®

Defendants next argue thet, even if the court findsthat the Merger wasvaid, the plaintiffs
may not seek relief beyond the dissenters’ appraisal rights set forth in Subchapter D of BCL Chapter 15
(“ Subchapter D”).# Furthermore, they contend that, eveniif other formsof relief areavailable, no provision
of the BCL alows for an accounting. These arguments are unconvincing.
A. Limitation of the Plaintiffsto Subchapter D Appraisal Rights
Under BCL Section 1904,” which abolished the doctrine of de facto mergers, a

transaction that in form satisfies the BCL merger requirements may be challenged only to the extent

% This serves as abasis for Objections 2 and 3, which address Counts | and V1.
#15Pa C.S. 88 1571, et seq.
%15 Pa. C.S. § 1904.
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permitted by BCL Section 1105.% BCL Section 1105, in turn, states that:

A shareholder of abusiness corporation shdl not have any right to obtain, in the absence
of fraud or fundamental unfairness, aninjunction against any proposed plan or amendment
of articlesauthorized under any provision of thissubpart, nor any right to claimtheright to
valuation and payment of thefair value of his shares because of the plan or amendment,
except that he may dissent and claim such payment, if and to the extent provided in
Subchapter D of Chapter 15 (relating to dissenters' rights) where this subpart expresdy
providesthat dissenting shareholdersshall have the rights and remedies provided in that
subchapter. Absent fraud or fundamental unfairness, the rights and remedies so provided
shall be exclusive.

Effectively, BCL Section 1105 allows for awards of money damages and rescission only if fraud or
fundamental unfairnessis present in atransaction. See 3 W. Edward Sell & William H. Clark, Jr.,
Pennsylvania Business Corporations, 2d ed. § 1105.2.

Defendants attempt to bol ster their argument that the plaintiffs remediesarelimited to

dissenters gppraisd rights by pointing to In re Jones & Laughlin Stedl Corp., 488 Pa. 524, 412 A.2d 1099

(1980),* inwhich Jonesand Laughlin Steel Corporation (“ Jones’) merged with asecond corporationand
filed apetition seeking the appraisal and forced sale of dissenters shares. Thedissentersfiled answersto
the petition and raised a new matter that challenged the validity of the merger. Asstated by the court,

“[t]hecrucid question [was] whether thelegidatureintended the. . . fair vaue appraisd to betheexclusve

%15 Pa. C.S. § 1105.

" |t isimportant to note that Jones was decided before significant changes were made to
Pennsylvania corporate statutes between 1988 and 1990. Asaresult, Jonesis helpful inthat it outlines
certain principles of Pennsylvania corporate law, but often refers to statutory provisions that did not
survive the codification process. Other cases addressing the availability of alternate remedies present
the same problem. See, e.q., In re Beckman, 334 Pa. 81, 100, 5 A.2d 342, 350 (1939) (stating that
“a dissenting shareholder may enjoin the merger until he receives the value of his stock or is otherwise
satisfied with regard to it”); Lauman v. Lebanon Valley R.R. Co., 30 Pa. 42 (1858) (allowing the
dissatisfied shareholder of arailroad company to pursue an equitable remedy).
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post-merger remedy available to dissenting shareholders.” 488 Pa. at 530, 412 A.2d at 1102.

The Jones court answvered thisquestion in the affirmative, Stating that therewas no support
for the proposition that a court could exercisethe power to enjoin the abuses by mgjority shareholdersin
an appraisal rights hearing after the consummeation of amerger. 488 Pa. at 531,412 A.2d at 1103. As
aresult, the gppraisa hearing court “did not possess the power to determine the substantive fairness of the
transaction,” athough Pennsylvanialaw “implicitly recognizestheright of shareholdersto seek aninjunction
to prevent any proposed corporate plan fraught with fraud or unfairness.” 488 Pa. at 532, 534, 412 A.2d
at 1103-04 (basing its conclusion on sections of the BCL that have since been redrafted).”

Thereare, however, significant differences between the Jones caseand thiscase. First,
the clamsin Jones were not based on any dleged tortious conduct or breach of contract by the defendants.
Rather, the Jones court addressed whether a plaintiff shareholder may hijack an appraisa rights hearing
convened by amerging corporation by raising new meatter that asksthetria court tovoidamerger. Here,
the Court isnot conducting an appraisa rights hearing but is providing aforum to addressthe plaintiffs
allegations of breach of contract, breach of fiduciary duty and misrepresentation, among others.
Consequently, a substantial part of the reasoning in Jones does not apply.

Second, the Jones plaintiffs made no alegations“that any of the technical or procedurd

requirements for a merger [had] not been fully met.” 488 Pa. at 531, 412 A.2d at 1103. Here, the

% Cf. Fleming v. International Pizza Supply Corp., 676 N.E.2d 1051, 1058 (Ind. 1997)
(limiting dissenting shareholder to appraisa procedure but allowing shareholder to raise claims of
breach of fiduciary duty and fraud during appraisal process); Steinberg v. Amplica, Inc., 729 P.2d 683,
690 (Cal. 1986) (stating that there is “nothing in the appraisal statutes to prevent vindication of a
shareholder's claim of misconduct in an appraisal proceeding”).
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plaintiffs assert a plethora of technical and procedural omissions by the defendants in completing the
Merger.

Moreover, to the extent that Jones addresses remedies availableto dissenters, the plaintiffs
do not fall withinthat category. BCL Section 1572 defines“dissenter” asa“shareholder or beneficia
owner who isentitled to and does assert dissenters' rights under this subchapter and who has performed
every act required up to the timeinvolved for the assertion of thoserights” Inthis case, the plaintiffs may
have been entitled to dissenters’ rightsunder Subchapter D. However, thereis no question that they did
not assert theserights or perform the actsrequired to assert them, asthey lacked notice of the Merger due
to the defendants conduct. Accordingly, they cannot be considered “ dissenters,” asthat termisused in
the Pennsylvania statute.

Because Jones and other Pennsylvaniaprecedent offer little guidance, itisnecessary to
examine closely the specific provisions of BCL Section 1105. According to itsprovisions, acourt is
empowered to grant relief other than dissenters’ rightsto ashareholder only upon evidence of fraud or
fundamenta unfairness. Unfortunately, “ Pennsylvaniacaselaw . . . doesnot provide much guidance on
what congtitutesfraud or fundamental unfairnesswithin the meaning of Section 1105.” 3Sell & Clark 8
1105.5. The Merger, however, was plagued by a number of serious defects:

C The defendants never submitted the Plan of Merger to the Plaintiff Trustsfor consent or gpprovd;

C Theplaintiffswere never given notice of any meeting at which the Plan of Merger was submitted
to CLC shareholders or voted upon;

C The plaintiffs were not given an opportunity to exercise dissenters’ appraisal rights; and

C The Merger was completed without compensating the plaintiffs for their shares of CLC stock.
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Despitetheseomissions, the defendantsarguethat the plaintiffshave not complied with the
strict requirements of the appraisal statute and that, because the right of appraisal is the sole remedy
available, the plaintiffs are not entitled to any relief. Thisargument isuntenable. By not fulfilling their
statutory obligations, the defendants effectively precluded plaintiffsfrom exercising any appraisa rights
avalabletothem. Limiting the plantiffsto gppraisd rightsthat the defendants themsd ves made unavailable
would constitute fundamental unfairness. Other remedies should therefore be available to the plaintiffs.

Thisconclusion has substantia support inthe caselaw of other states. InWalter J. SchlossAssocs.

e& OhioRy. Co., 536 A.2d 147 (Md. Ct. Spec. App. 1988), for example, the court found
that “[€]venin States having statutes purporting to makethe  payment of fair value' an exclusveremedy,
the courtshavedlowed at least injunctiverelief under special, compdlling circumstances.” 536 A.2d at 153
(citing Jones and comparing the Jones court’ sdecision to dlow accessto injunctive rief with thelimiting

language found in BCL Section 1515). Seeaso Lerner v. Lerner Corp., 750 A.2d 709, 717 (Md. Ct.

Spec. App. 2000) (relief other than appraisal rightsis available to wronged shareholders); 1n re Willcox
v. Stern, 219 N.E.2d 401, 405 (N.Y . 1966) (“equity will act - despite the existence of an gppraisa remedy
- wherethereisfraud or illegality”); 15 Fletcher 8 7165 (“[w]herethe shareholder alegesfraud, unfair
dealing or breaches of fiduciary obligations, the sharehol der should not be deprived of the remedies of
rescissonandinjunctiverelief”). Other caseshold that “astockholder who e ects gppraisa inignorance
of fraud inthemerger will be entitled to rescind that €l ection upon discovery of thefraud even though his

electionwould otherwise beirrevocableunder thegppraisa satute.” Dofflemyer v. W.F. Hall Printing Co.,
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558 F. Supp. 372, 381 (D. Del. 1983).2

The decisions of these courts support the conclusion that under the present circumstances,
the Plaintiff Trusts should be not limited to gppraisd rights. Asareault, in so far asthe Objections attempt
to limit the Plaintiffs' remedies to an appraisal, they are overruled.

B. Availability of Accounting asa Remedy

Theplaintiffsrequest that the court permit afull accounting of dl transactionsaffecting the
assets, liabilities and shareholders' equity of CLC from August 28, 1998 to the present if they do not
recelvethe other relief requested in the Complaint. This, the plaintiffsclaim, is necessary to determinethe
corporatedefendants’ receipt of CL C dividends, the existence of commingling and the extent to which

Quality Distribution treated CLC asits own instrumentality.

# Other casesillustrating this point include: Miller v. Steinbach, 268 F. Supp. 255, 269-71
(S.D.N.Y. 1967) (exclusivity of appraisal rights under Pennsylvania merger statute relates only to
mergers not tainted by fraud); Cede & Co. v. Technicolor, Inc., 542 A.2d 1182, 1188 (Del. 1988)
(refusing to dismiss fraud claim where the plaintiff originally elected to pursue an appraisal remedy); Perl
v. U Int'l Corp., 607 P.2d 1036, 1045 n.11 (Haw. 1980) (“[e]ven in states which by the terms of their
statutes or by judicial interpretation have found appraisal an exclusive remedy, fraud is almost
universally held to be an independent ground for the exercise of equitable jurisdiction™); Gabhart v.
Gabhart, 370 N.E.2d 345, 355 (Ind. 1977) (allowing remedies other than appraisal proceedingsif a
shareholder questions the fairness of a merger); Sifferle v. Micom Corp., 384 N.W.2d 503, 506 (Minn.
Ct. App. 1986) (allowing remedies other than appraisal rights if a merger is fraudulent); Matthews v.
Wenatchee Heights Water Co., 963 P.2d 958, 964-65 (Wash. Ct. App. 1998) (dissenters appraisa
rights are not exclusive where there is actual fraud), review denied, 980 P.2d 1284 (Wash. 1999); 15
Fletcher 8§ 7146 (“unless they have lost or waived their right or been guilty of inexcusable delay,
shareholders may attack [a merger] for fraud of which they were ignorant at the time they gave their
consent”).

But cf. Steinberg v. Amplica, Inc., 729 P.2d 683 (Cal. 1987) (refusing to rescind merger where the
plaintiff knew of breaches of fiduciary duty prior to merger).
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The corporate defendants counter that an accounting isnot available to the Plaintiff Trusts
becausethey havenot pled therequistefiduciary duty and becausethe plaintiffs* have an adequate remedy
avallableat law.” Defendants Memorandum at 12; Objectionsat 38. Again, thiscourt must disagree.

In requesting an accounting, a complaint “seeks to turn over to the party wrongfully
deprived of possession al benefits accruing to defendant by reason of itswrongful possession.” Boyd &

Mahoney v. Chevron U.S.A., 419 Pa. Super. 24, 35, 614 A.2d 1191, 1197 (1992). Pennsylvanialaw

does not permit equitable accounting “where no fiduciary relationship exists between the parties, no fraud
or misrepresentation isaleged, the accounts are not mutual or complicated, or the plaintiff possessesan
adequate remedy at law.” Rock v. Pyle, 720 A.2d 137, 142 (Pa. Super. Ct. 1998). Inreviewing a
request for an accounting, “it isreasonablefor the court to permit somelatitude since often timesit isnot
certain what clamsaplaintiff may haveuntil the accounting iscompleted.” Inre Estate of Hall, 517 Pa.
115, 136, 535 A.2d 47, 58 (1987).

The corporate defendants assert that the plaintiffs have not met these standards because
“[t]hey have not pled afiduciary relationship between Qudity Carriersand themsalves. They havepled
no fraud or misrepresentation. They have pled no factsgiving them rightsto review theinformation they
seek . ...” Defendants Memorandum at 12. However, the plaintiffs have aleged thedimination of CLC
accounts and the merging of the balance sheets of CLC and Quality Carriers. Complaint at § 58.
Furthermore, the Complaint assertsthat Quality Distribution has disregarded CLC' s separate corporate
existence and hasforced CL C to guarantee millions of dollarsin Quality Digtribution debt. 1d. at 158-59.
Thissuggeststhat the accountsin question aremutua and complicated. Asaresult, the Plaintiffshave pled

facts to sustain Count V1.
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Quadlity Digtribution and Qudity Carriersaso arguethat the plaintiffsare not entitled to an
accounting because they have an adequateremedy at law. However, nowherein the Objectionsor in their
Memorandum do they state what this remedy is, thereby fatally undermining this Objection.

[11. THE INDIVIDUAL PLAINTIFFS COUNT FOR MISREPRESENTATION IS
SUFFICIENTLY SPECIFIC®

The individua plaintiffs allege that CLC and CLTL induced them to enter into the
Consulting Agreements by representing that paymentswould be madefor atota of tenyears. Complaint
at 1104-06. Onthisbass, theindividua plaintiffshaveincluded acount for misrepresentation. CLTL
and Quality Carriers argue that this count does not meet the requirement that fraud be pleaded with
specificity. The Complaint, however, meets the applicable standard.

Pennsylvaniarecognizesthree theories on which amisrepresentation action may be based:
intentiona misrepresentation, negligent misrepresentation and innocent misrepresentation. Inorder to Sate
aviable cause of action for intentional fraudulent misrepresentation, acomplaint must allege (1) a
representation (2) whichismaterid to thetransaction a hand (3) madefasdy, with knowledge of itsfasity
or recklessness asto whether it istrue or false, (4) with theintent of mideading another into relying onit,
(5) judtifiablereliance on the misrepresentation, and (6) the resulting injury was proximately caused by the
reliance. Bortz v. Noon, 556 Pa. 489, 499, 729 A.2d 555, 560 (1999).

Under Rule 1019(b), dlegationsof fraud, including fraudulent misrepresentation, must be

averred with particularity. Whilethe complaint may be dismissed if the required standards are not met,

Muhammad v. Strassburger, McKenna, Messer, Shilobod and Gutnick, 526 Pa. 541, 553, 587 A.2d

¥ This serves as a basis for Objection 9, which addresses Count V.
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1346, 1252 (1991), the pleadings need only “explain the nature of the claim to the opposing party so as
to permit the preparation of adefense” and “ be sufficient to convince the court that the avermentsare not

merely subterfuge.” Martinv. Lancaster Battery Co., 530 Pa. 11, 18, 606 A.2d 444, 448 (1992) (citing

Batav. Central-Penn Nat'| Bank of Phila., 423 Pa. 373, 380, 224 A.2d 174,179 (1966)). In determining

whether fraud has been averred with the requisite particularity , the court considersthe complaint asa

whole. Commonwedth by Zimmerman v. Bell Telephone Co. of Pa,, 121 Pa. Commw. 642, 551 A.2d

602 (1988).

Thedefendantsclaimthat the Complaint isnot sufficiently particular in asserting fraud
becausethe Plaintiffs have not identified who made these mi srepresentati ons, when they were made, to
whom they were made (i.e. todl three Individual Plaintiffsor only to one?), what exact statementswere
made, or how they evidenced an intent to induce Plaintiffs reliance.” Defendants Memorandum at 17.

These Objections are without merit. First, thefactsalleged in the Complaint explain the
clamsufficiently and dlow the defendantsto prepareadefense: representativesof CLTL and CLC verbdly
asured theindividua plaintiffsthat the Consulting Agreementswould continue beyond the seven-year term,
and the shorter seven-year term wasused asatax planning device. Complaint at 104-05. Furthermore,
the Complaint alleges intent, reliance and resulting damages. Complaint at Y 106-07, 109.

Theindividud plaintiffs have d o atached to the Complant amemorandum concerning the
consulting arrangement. Thememorandum isdated April 14, 1992 and isfrom George M cFadden, then
an officer and director of CLC. According to the Memorandum, each of theindividua plaintiffswasto

receive consulting fees of $54,000 per year, with the period of payment being “ no less than seven years,
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and payable thereafter through the tenth year unlessthe Preferred Stock is redeemed prior to that time.”*
This alone supplies the requisite specificity to allow the defendants to prepare an adequate defense.

Moreover, thealegationsin, and the documents attached to the Complaint convincethis
court that the misrepresentation clamisnot ameresubterfuge. Asaresult, Count V issufficiently specific,
and the Objections on this ground are overruled.

V. THE COMPLAINT ALLEGESA BREACH OF THE CONSULTING
AGREEMENTS*

Thedefendantsmaintain that theindividual plaintiffs claim for breach of the Consulting
Agreements must be dismissed because the Consulting Agreements unambiguoudy providethat payments
would terminatein June 1999. Consequently, they argue, the defendants’ failureto make payments after
June 1999 does not condtitutea breach of the Consulting Agreements. Defendants Memorandum of Law
at 15-17.

Theindividud plaintiffscounter, however, that the Consulting Agreementsarenot integrated
and that the Consulting Agreementstherefore must beinterpreted inlight of parol evidence. Thisevidence,
they daim, establishes that payments were to continue through June 2002. Plaintiffs Memorandum of Law

a 11-13. Based on the dlegationsin the Complaint, the Court agrees that the Consulting Agreements are

3 Attached to the Reply Memorandum is aletter dated April 13, 2000 from Charles Fernald,
Chief Financial Officer at the time the Agreements were signed (“Fernald Letter”). According to the
letter, Fernald, who was “ personally involved in the [ Consulting Agreement] negotiations from beginning
to end,” recalsthat Niness, Graham and L ittlepage were to receive consulting fees for ten years after
the execution of the Consulting Agreements, unless the Plaintiff Trust Shares were redeemed. Fernald
further states that, although the Consulting Agreements had a seven-year term, “it was understood that
the consulting arrangement would continue thereafter for three more years or until redemption of the
preferred stock, whichever camefirst.”

¥ This serves as a basis for Objection 8, which addresses Count 1V.
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unintegrated and that the Complaint, including the parol evidencereferenced therein, alleges abreach of
the Consulting Agreements.

A. Consideration of Parol Evidence If the Consulting Agreements Are
Either Not Integrated or Ambiguous

According to the defendants, the plaintiffsseek to introduce parol evidence “that plainly
contradict[s] the clear and unambiguous language of the [C]onsulting [A]greements, and [ig] thus barred.”
Defendants Reply at 8-9. Plaintiffs respond by arguing that the Consulting Agreements “are not full
expressonsof theparties’ intent,” and that the Court may therefore examine parol evidence, including two
CLC memoranda, ineval uating the breach of Consulting Agreement claim. Plaintiffs Memorandumat 11;
Complaint at  33. This court concludes that parol evidence may be considered if the Consulting
Agreements are either not integrated or ambiguous.

Under Pennsylvanialaw,® the Parol Evidence Rule limits the admission of extrinsic
evidence* Under thisrule, “[i]f awritten contract is unambiguousand held to express the embodiment
of al negotiationsand agreementsprior to itsexecution, neither oral testimony nor prior written agreements

or other writings are admissible to explain or vary the terms of that contract.” Lenzi v. Hahnemann Univ.,

445 Pa. Super. 187, 195, 664 A.2d 1375, 1379 (1995). See aso Kehr Packages, Inc. v. Fidelity Bank,

Nat'l Assn, 710 A.2d 1169, 1173 (Pa. Super. Ct. 1998) (“before the parol evidence ruleis applied, the

court must determine, as a matter of law, whether the writing at issue is an integrated agreement”).

% According to Paragraph 13, each of the Consulting Agreementsis to be governed by
Pennsylvanialaw.

¥ The interpretation and construction of a contract is a matter of law to be decided by the
court. Roman Mosaic & Tile Co. v. Thomas P. Carney. Inc., 729 A.2d 73, 77 (Pa. Super. Ct. 1999).
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The most recent Pennsylvania casesindicate that parol evidence will not be excluded unless

acontract isboth integrated and unambiguous. See Baker v. Cambridge Chase, Inc., 725 A.2d 757, 771

(Pa. Super. Ct. 1999) (excluding parol evidence “[w]here the alleged prior or contemporaneous oral
representations or agreement concern asubject which is specifically dealt with within the written contract,
and thewritten contract coversor purportsto cover the entire agreement of the parties’); Roman Mosaic

& Tile Co. v. Thomas P. Carney, Inc., 729 A.2d 73, 78 (Pa. Super. Ct. 1999) (“[i]n cases where the

termsare ambiguous or the compl ete agreement isnot recorded, the court must examine the surrounding
circumstancesto determinethe parties’ intent”); West Conshohocken Restaurant Assocs., Inc. v. Hanigan,
737 A.2d 1245, 1248 (Pa. Super. Ct. 1999) (“dthough awriting may appear to be complete onitsface,
parol evidenceisadmissibleto vary the contents of thewriting when thereisproof that the writing does not
reflect the true agreement of the parties’); Kehr Packages, 710 A.2d at 1173 (determining issue of
integration prior to use of Parol Evidence Rule); Lenzi, 445 Pa. Super. at 195, 664 A.2d at 1379 (acourt
must exclude parol evidenceif the* written contract isunambiguous and held to expressthe embodiment
of dl negotiationsand agreementsprior toitsexecution”). Asaresult, thiscourt submitsthat theindividua
plaintiffsmay introduce extrins c evidenceif the Consulting Agreementsare not integrated, regardless of

whether they are ambiguous.
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B. Integration of the Consulting Agreements
Defendants argue that the Consulting Agreements “fully express the parties’ entire
agreement.”** Reply Memorandum at 9. This, however, is not the case. Rather, the Consulting
Agreements are not integrated, and the individual plaintiffs may introduce parol evidence.
To ascertain whether an agreement isintegrated, acourt “ must examine thetext of the
agreement to determineits completeness.” Kehr Packages, 710 A.2d at 1173. In so doing, acourt may
congder all relevant evidence, including any evidence that would be excluded if the parol evidencerule

wereineffect. Rempel v. NationwideLifelns. Co., 471 Pa. 404, 415, 370 A.2d 366, 371 (1977). See

also Lenzi, 445 Pa. Super. at 196, 664 A.2d at 1379 (“[t]he parol evidence rule does not preclude the
admission of evidenceto establish whether the partiesintended thewriting to be acompl ete embodi ment
of their agreement”); Murray on Contracts, 3rd ed. § 84(B).

An agreement isintegrated if it represents“afina and complete expression of the parties

agreement.” Lenzi, 445 Pa. Super. at 195, 664 A.2d at 1379. Whileintegration is presumed if the
agreement includes an integration clause, “its absence does not automati cally subject the written agreement
to parol evidence.” Kehr Packages, 710 A.2d at 1173. Seealso Baker, 725 A.2d at 771 (holding that
the presence of an integration clause is not determinative where fraud is aleged).

Theindividud plaintiffsclaim that each Consulting Agreement, aswritten, doesnot reflect
the completeexpression of the parties agreement. They arguethat the consulting arrangement agreed to

by the partiesis “ comprised of several writingswhich, together, embody the parties agreement.” Reply

¥ Other than this assertion, the defendants do not address the issue of integration and base their
argument solely on the lack of ambiguity in the Consulting Agreements.

36



Memorandum at 12. In support of this argument, the plaintiffs rely on International Milling Co. v.

Hachmeister, Inc., 380 Pa. 407, 110 A.2d 186 (1955).%

Internationa Milling concerned fiveidentical contractsfor the sadle of flour. During the

course of the negotiations, the purchaser asked for the incorporation of aprovision guaranteeing that the
flour would meet certain quaity standards. Thesdler replied that it did not wish to violatetheform contract
but agreed to write a separate | etter tying the buyer’ s specificationsinto subsequent purchase orders. After
the seller sent thel etter, the partiesexecuted thefive contracts, each of which included anintegration clause.

When theflour ddivered failed to meet the qudlity Sandards set forth in the letter, the buyer
rejected the shipmentsand ultimately canceled the contracts. The sdller then brought suit, seeking damages
for breach of contract.

In deciding that parol evidence could be used to interpret the five contracts, the
Pennsylvania Supreme Court recognized the limitations on the introduction of extrinsic parol evidence.
However, the court went on to hold that “where it can be shown by competent evidence that no single
writing embodied or wasintended to embody thewhol e of the parties’ understanding, the parol evidence
rulehasno application.” 380 Pa at 418, 110 A.2d at 191. Under thisanadysis, if theindividud plaintiffs

show that the Consulting Agreements did not embody or were not intended to embody the entire

% The Plaintiffs also cite Western United Life Assurance Co. v. Hayden, 64 F.3d 833 (3rd Cir.
1995) to support their claims. However, Western United differs significantly from the present casein
that al of the relevant documents were executed and the court relied on the fact that the language of the
agreement in dispute was ambiguous. See 64 F.3d at 835-36, 839. Thisfact, combined with the
nonbinding nature of Federal decisions on Pennsylvaniacourts, In re Ins. Stacking Litig., 754 A.2d
702, 705 n.6 (Pa. Super. Ct. 2000), leads to the conclusion that an extensive analysis of Western
United is not required.

37



agreement, they would be permitted to introduce extrinsic parol evidence affecting the terms of the
Consulting Agreement.

Here, the Complaint alegesthat the omission of the parties obligationsinthethree-year
period from July 1999 through July 2002 “was intentional and made at theinsstence of [CLTL ], whose
advisors believed that an express, written ten-year Consulting Agreement might be recharacterized asa
dividend by the Internal Revenue Service.” Complaint at 133. In spite of thisomission, “it was aways
theparties intent and mutua agreement that the Consulting Agreement would berenewed and/or extended
for atotal term of ten years, so long as the Series A Stock had not been redeemed.” 1d. at § 34.
Furthermore, theindividua plaintiffsemphasizethat none of the Consulting Agreementsincludeslanguage
of integration. 1d.

To bolster their assertions, the plaintiffs also have attached to the Complaint two CLC
interoffice memoranda. Thefirst, dated March 17, 1992, isfrom Fernald to Niness and requires that
consulting feesbe paid “aslong asthe [Series A Stock] is outstanding but no lessthan sevenyears.” This
memorandum appears to have been initialed by Fernald.

Thesecond memorandumisdated April 14, 1992 and isfrom McFadden, then an officer
and director of CLC, to Niness. It statesthat theindividual defendants are to receive payment for “no less
than seven years, and payabl e thereafter through thetenth year unlessthe[Series A Stock] isredeemed

prior tothat time. Inthisinstance, the payment of consulting feeswill cease as of the date of redemption.”*

3 Attached to the Plaintiffs Memorandum is aletter from Charles Fernald, who was Chief
Financial Officer when the Consulting Agreements were signed (“Fernald Letter”). The Fernald Letter
states that both parties to the Consulting Agreements understood that the consulting arrangement would
continue for three years beyond the original seven-year term unless the Series A Stock was redeemed
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The absence of an integration clause, the two referenced CLC memoranda and the
allegationsin the Complaint, if accurate, indicate that the Consulting Agreements are not afinal and
complete expression of the parties agreement. For al of these reasons, the Consulting Agreements are
not integrated. A party may introduce parol evidence if an agreement is not integrated, regardless of
whether the agreement isambiguous. Asaresult, thereisno need to address whether the Consulting
Agreements areambiguous, and the Court may usethe parol evidence presented in and with the Complaint
when reviewing the Consulting Agreements in the context of these Objections.

C. Breach of the Consulting Agreement Based on The Complaint and Related
Parol Evidence

Onceacourt has determined that parol evidence should be admitted, “itisfor thetrier of
fact to determine what the partiesintended by resolving conflictsin the relevant parol evidence.” Drummond

v. University of Pa,, 651 A.2d 572, 580 (Pa. Commw. Ct. 1995). For the purposes of preliminary

objections, however, thereisno conflict to resolve, asacourt must regard the facts alleged in the complaint

astrue. Sevinyv. Kelshaw, 417 Pa. Super. 1, 7, 611 A.2d 1232, 1235 (1992).

Here, theComplaint allegesthat “it wasawaysthe parties’ intent and mutual agreement
that the Consulting Agreementswould be renewed and/or extended for atotal term of ten years, so long
asthe Series A Stock had not yet been redeemed.” Complaint at § 34. Consequently, the Complaint
maintainsthat, “[u]nder the terms of the Consulting Agreement[s], each [individud] plaintiff isentitled to

$4,500 per month for the 36-month period expiring June 30, 2002.” 1d. a 199. The Complaint further

sooner. While the Fernald Letter is not attached to the Complaint and thus cannot be considered in
reviewing ademurrer, Bailey v. Storlazzi, 729 A.2d 1206, 1211 (Pa. Super. Ct. 1999) (citation
omitted), it supports the argument that the Consulting Agreements are not integrated.
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alegesthat none of theindividua plaintiffs has breached his own Consulting Agreement, 1d. at 101, and
that the defendants have failed to make payments since June 30, 1999. 1d. at 198. Accordingly, the
alegationsin the Complaint support Count 1V, and the Objectionsrelaing to the plaintiffs faluretodlege
a breach of the Consulting Agreements must be overruled.

V. PROTECTION OF QUALITY DISTRIBUTION AND QUALITY CARRIERS
FROM LIABILITY DUE TO CORPORATE FORMS®

Quality Distribution and Quality Carriersalso assert various objectionsto the Complaint
ontheir own behaf. The Court agreeswith the corporate defendantsin part, and therefore dismisses Count
IV (Breach of Consulting Agreement) against Quality Carriersand Counts| (Violationsof the BCL) and
[l (Breach of Exchange Agreement) against Quality Distribution.

A. Liability of Quality Carriers

Quality Carriers arguesthat it cannot be liable for misrepresentation or breach of the
Consulting Agreements, the Exchange Agreement or the Designation Statement becauseitis not aparty
tothem. Moreover, it contendsthat it did not assume any of CLC' sliabilitiesbecausethe alleged merger
wasinvaid. Findly, evenif theMerger effected atransfer of CLC’ sresponsibilitiesunder the Exchange
Agreementsto it, Quality Carriers argues that it is CLC’ s subsidiary, CLTL, that entered into the
Consulting Agreements, protecting both CLC and Quality Carriers from liability arising from any
misrepresentation or breach due to basic principles of corporate and contract law.

Itistruethat “aperson who is not a party to a contract cannot be held liable for abreach

% This serves as a basis for Objections 1, 4, 8 and 10, which address Counts|, I11, 1V, V and
VI.
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by one of the partiesto acontract.” Heetway L easing Co. v. Wright, 697 A.2d 1000, 1003 (Pa. Super.

Ct. 1997). However, under BCL Section 1929,* the corporation surviving amerger “ shall thenceforth
beresponsiblefor dl theligbilities of each of the corporations so merged and consolidated.” Seeaso Park

v. Greater Del. Valley Sav. & Loan Ass n, 362 Pa. Super. 54, 63, 523 A.2d 771, 776 (1987) (“[w]hen

corporations merge, the surviving corporation succeedsto both therights and obligations of the constituent
corporations’).

Under the Plan of Merger, CL C was merged into Montgomery, whose name was then
changed to Qudlity Carriers. Becausethis court concludesthat the Merger was effective, Qudity Carriers,
asthe corporation surviving the Merger, has assumed CLC sliabilities, including ligbilities arisng under the
Exchange Agreement. Consequently, Quality Carrierscannot bedismissed asadefendant to Count 111
(Breach of Exchange Agreement).

Similarly, the allegations in the Complaint are sufficient to sustain a claim of
misrepresentation againgt Quality Carriersthrough actions undertaken by CL C: the Complaint dlegesthat
CLC assured the plaintiffsthat the Consulting Agreementswoul d not be terminated after sevenyearsand
further assertsthat CL C’ sacts satisfy the elementsof misrepresentation. Asaresult, Quality Carriers
Objectionsto Count V (Misrepresentation) are overruled.

However, it isdifficult to see how Quality Carriers can be liable for any breach of the
Consulting Agreements, as CLTL,, not CLC, wasresponsble thereunder. In Pennsylvania, “acorporation

isto betreated as a separate and independent entity even if its stock isowned entirely by one person.”

¥ 15Pa. C.S. § 1929.
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Commonwealth v. Vienna Health Prods., Inc., 726 A.2d 432, 434 (Pa. Commw. Ct. 1999). Seedso

Shared Communications Servs. of 1800-80 JFK Blvd. Inc. v. Bell Atl. Props. Inc., 692 A.2d 570, 573

(Pa. Super. Ct. 1997) (“[a]lthough a parent and awholly owned subsidiary do share common godls, they
are still recognized as separate and distinct legal entities’). This createsto a strong presumption against

piercing the corporate veil. Lumax Indus., Inc. v. Aultman, 543 Pa. 38, 41-42, 669 A.2d 893, 895

(1995). Indeed, a Pennsylvaniacourt will piercethe corporate vell “only in limited circumstances when

used to defeet public convenience, justify wrong, protect fraud or defend crime,” Kiehl v. Action Mfq. Co.,

517 Pa. 183, 190, 535 A.2d 571, 574 (1987), and only after considering such factors as
“undercapitalization, failureto adhereto corporateformalities, substantia intermingling of corporateand

personal affairs and use of the corporate form to perpetrate afraud.” Lumax, 543 Pa. at 42, 669 A.2d

at 895 (citation omitted). But see Rinck v. Rinck, 363 Pa. Super. 593, 597, 526 A.2d 1221, 1223 (1987)

(permitting piercing of corporate veil “whenever it is necessary to avoid injustice”).

Here, neither Quality Carriers nor CLC was a party to the Consulting Agreements. It
would therefore be necessary for the Court to pierce the corporate veil to find liability on the part of
CLTL'sparent corporation.” Theonly possible basisfor doing thiswould be the plaintiffs alegations of

fraud set forth in Count V. However, the fraud alleged in Count V does not involve the use of the

corporateform, asisrequired to pierce the corporate vell. See Saint Joseph Hosp. v. Berks County Bd.

of Assessment Apps., 709 A.2d 928, 936 (Pa. Commw. Ct. 1998). Asaresult, the Complaint does not

“° The Complaint alleges that CLTL was “absorbed into and controlled by Quality Carriers,”
Complaint at 195, but does not allege that CLTL was merged into Quality Carriers. Indeed, the fact
that Counts 1V and V have been brought against CLTL impliesthat CLTL remains a separate and
distinct entity.
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support aclaim for breach of the Consulting Agreements against Quality Carriers, and Qudity Carriers
demurrer asit relatesto Count 1V is sustained.
B. Liability of Quality Distribution

Similarly, Quality Distribution maintainsthat it isnot aparty to either the Plan of Merger
or the Exchange Agreement and therefore cannot be liablefor any breachesthereof. Asaresult, Quality
Distribution seeks the dismissal of Counts|, 11 and VI against it.

Asprevioudy discussed, Pennsylvaniacourts areloatheto pierce the corporatevell to find
liability on the part of a parent corporation. Here, Quality Distribution did not sign the Exchange
Agreement and is not aleged to have acquired any of CLC' sliabilitiesthrough the Merger. Asaresult,
Count Il for breach of the Exchange Agreement against Quality Distribution should be dismissed.

Count | isaso flawed. Pennsylvaniacourts recognize that “ mgjority stockhol ders occupy
aquas-fiduciary relation toward the minority which preventsthem from using their power in such away
asto excludetheminority from their proper share of the benefitsaccruing fromtheenterprise.” Ferberv.

American Lamp Corp., 503 Pa. 489, 496, 469 A.2d 1046, 1050 (1983). However, nothing in

Pennsylvaniacaseor statutory law providesthat adominant shareholder hasan independent obligationto
provide notice of amerger or appraisa rightsto other shareholders.® Cf. SantaFe Industs. v. Green, 430
U.S. 462,474 (1977) (holding that abreach of fiduciary duty by majority stockholdersdoesnot violate

Section 10(b) of the Securities Exchange Act in the absence of deception, misrepresentation, or

*! Indeed, the plaintiffs do not address thisissue in their Memorandum.
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nondisclosure);** Gabhart v. Gabhart, 545 F.2d 877, 881 (7th Cir. 1977) (majority shareholders

knowledge of inadequate notice of merger did not establish liability where the majority sharehol der

otherwise complied with Indiana corporate law). But see Village at Camelback Property OwnersAssn

Inc. v. Carr, 371 Pa. Super. 452, 461, 538 A.2d 528 (1988) (piercing corporate veil due to
undercapitdization, intermingling of corporate and persond affairs of shareholder and failure to adhereto
corporate formalities), aff’d, 524 Pa. 330, 572 A.2d 1 (1990).

Therefore, whilethe Plaintiff Trustsalegeliability on the part of Qudity Distribution due
to itsexercise of “complete control and dominion over the business and corporate activity of Quality
Carriers,” Complaint at 1] 65, there are no allegations of improper behavior or BCL violationsby Quality
Digribution. Consequently, while CLC, now Quality Carriers, may haveincurred ligbility dueto corporate
misstepsin completing the Merger, thereis no basisfor holding Quality Distribution responsible for these
mistakes. Thisrequires the dismissal of Count | against Quality Distribution.

The Court must disagree, however, with Quality Digtribution’ s argument that the plaintiff
isnot entitled to an accounting as set forthin Count V1. The Complaint alegesthat Quality Distribution
implemented the I ntegration Plan, which led to the elimination of CL C accounts, theliquidationof CLC
assets and the naming of CLC asaguarantor of Quality Distribution debt. The Complaint also setsforth
the allegation that “Quality Distribution, the parent of the merger survivor, no longer recognized any
separate corporate existence of CLC.” Complaint a §59. Consequently, the Plaintiffs have substantia

grounds for their claim for accounting, and Quality Distribution’s Objection as to Count VI is overruled.

“2 |t should be noted that the allegations of misrepresentation in the Complaint relate not to the
Merger, but rather to the Consulting Agreements.
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VI. THE BREACH OF FIDUCIARY DUTY CLAIM AGAINST THE INDIVIDUAL
DEFENDANTS SHOULD BE DISMISSED*®

Theindividua defendants arguethat theadleged breach of fiduciary duty claim may not be
pursued againgt them in their individual capacities based on their positions with CLC and the corporate
defendants. ThePaintiff Trustsdo not respond to thisargument inthe Answer or the Reply Memorandum.

Under BCL Section 1717,

Theduty of . . . individua directors under section 1712 (relating to standard of care and
justifiablereliance) issolely to the business corporation and may be enforced directly by
the corporation or may be enforced by ashareholder, as such, by an action intheright of
the corporation, and may not be enforced directly by a shareholder or by any other person
or group.

Thesedatutory provisonsindicatethat ashareholder may not bring an action against an individua director

unlessthe actionisbrought asaderivative action on behaf of thecorporation. SeeB.T.Z., Inc. v. Grove,

803 F. Supp. 1019, 1022 (M.D. Pa. 1992) (refusing to alow shareholdersto bring an action against board
members directly).
Inaddition, Pennsylvaniacourts have refused to hold individual corporate officersliable

inthe absence of evidence of malfeasance by the particular officer. See Brindley v. Woodland Village

Restaurant, Inc., 438 Pa. Super. 385, 652 A.2d 865 (1995). Here, the Complaint alleges no improper

action by any of theindividual defendants. Consequently, Count 11 (Breach of Fiduciary Duty) against

* This serves as a basis for Objections 5 and 7, which address Count 1.
“15Pa C.S. §1717.
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Babbitt, Kasak, Brandewie and O’ Brien® is dismissed.*
CONCLUSION
For the reasons set forth, the following Objections are sustained:

1. Under BCL Section 1717, Babbitt, Kasak, Brandewie and O’ Brien have no individual
liability for any alleged breaches of fiduciary duty. Asaresult, their Objectionsto Count 11 (Breach of
Fiduciary Duty) are sustained;

2. Because Pennsylvaniacourts are strongly inclined not to pierce the corporate veil, Quality
Digribution cannot be held liablefor theactionsor liabilitiesof either CLC or Quality Carriers. Asaresult,
Quality Distribution’ sObjectionsto Count | (Violationsof the PennsylvaniaBusiness Corporation Law)
and Count I11 (Breach of Exchange Agreement) are sustained; and

3. Although Quality Carriers assumed the liabilities of CL C through the Merger, it did not
assumethose of CLTL, asubsdiary of CLC and the corporate party to the Consulting Agreements. As

aresult, Quality Carrier’s Objectionsto Count 1V (Breach of Consulting Agreements) are sustained.

** The Court need not consider the merit of the Objections relating specifically to O'Brien's
position as a director of Quality Distribution.

“6 When dismissing an action based on a defendant’ s preliminary objections, a Pennsylvania
court may not dismiss the action as to any additional defendants who did not file preliminary objections.
Galdo v. First Pa. Bank N.A., 250 Pa. Super. 385, 388, 378 A.2d 990, 991 (1977). Because Ringo
is not among the Defendants filing the Objections, the Court has not dismissed Count Il asit relates to
him.
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All other Objections are overruled, and the plaintiffs shall have twenty daysto filean
amended Complaint.

This court will enter a contemporaneous Order in accord with this Opinion.

BY THE COURT,

ALBERT W. SHEPPARD, JR., J.
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