IN THE COURT OF COMMON PLEASOF PHILADELPHIA COUNTY
FIRST JUDICIAL DISTRICT OF PENNSYLVANIA
CIVIL TRIAL DIVISION

ACADEMY INDUSTRIES, INC., and
STUART POLSKY
Plaintiffs

V.
PNC BANK, N.A., HERBERT MCDONALD,

FULCRUM GROUP and ACADEMY INDUSTRIES
Defendants

PNC BANK, N.A.
Plaintiff
V.

ACADEMY INDUSTRIES, INC.
Defendant

ORDER
AND NOW, this20th day of May 2002, upon consderation of the M otion for Summary Judgment
of PNC Bank, N.A., Herbert McDonald and The Fulcrum Group, and the response in opposition of
Academy Industries, Inc., Stuart Polsky and Richard Kaufman, and al other matters of record, andin

accord with the Opinion being filed contemporaneoudly with this Order, it is hereby ORDERED and

DECREED as follows:

a The Motion is Granted asto Count I11 - Intentional Interference with Prospective

Contractua Relaions, Count VI - Violations of the Federal Anti-Tying Statute and Count

: May Term, 2000

: No. 2383

: Commer ce Program

> July Term, 2000

: No. 0634

: Control No. 120682

X - Invasion of Privacy, and Counts |11, VI and X are Dismissed.



b. TheMoationis Granted asto the Plaintiffs demand for punitive damagesin Count | -
Breach of Contract.
C. In all other respects, the Motion is Denied.

BY THE COURT,

ALBERT W. SHEPPARD, JR., J.
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OPINION

ALBERT W. SHEPPARD, JR., J. ottt e May 20, 2002
PNC Bank, N.A. (“PNC"), Herbert McDonad (“McDonald”) and The Fulcrum Group
(“Fulcrum”) havefiled amotion for summary judgment (*Motion”) to resolve clamsbrought by Academy
Industries, Inc. (“Academy”), Stuart Polsky (“Polsky”) and Richard Kaufman (“ Kaufman”),' aswell as
counterclams brought by the Defendants againg the Plaintiffs. For the reasons set forth, the Court isissuing

a contemporaneous order granting the Motion in part and denying the Motion in part.

! For the sake of relative simplicity, PNC, McDonald and Fulcrum are referred to as the
“Defendants,” and Academy, Polsky and Kaufman are referred to as the “ Plaintiffs.”



BACKGROUND

These consolidated actions arise out of loans (*Loans’) extended by PNC to Academy pursuant
to aloan and security agreement dated December 9, 1996 (“Loan Agreement”). In connection with the
Loan Agreement, Academy aso agreed to a“ Revolving Loan Note’ inthe principa amount of $1.5 million,
a“Term Note” inthe principal amount of $600,000 and a“Mortgage Note” in the principal amount of
$680,000 million (collectively, “Notes’). Inaddition, Academy guaranteed the Loans under aguaranty
and suretyship agreement (“ Guaranty”), while three of Academy’s principals, including Polsky and
Kaufman, guaranteed up to $500,000 of the Loans under alimited guaranty and suretyship agreement
(“Limited Guaranty”).?

When Academy encountered financid difficulties, severd eventsof default supposedly occurred
by thefall of 1998. Among these eventswereviolationsof financial covenantsin the Loan Documentsand
fallure to pay principal due on the Revolving Loan Note on May 31, 1998. Although two lenders,
Reservoir Capital Corporation (“Reservoir”) and The CIT Group (“CIT”) offered to pay PNC all
outstanding moniesand to provide Academy with additional capita inearly 1999, PNC refused to accept
either offer.

Instead of exercigng theremediesavailabletoit under the Loan Documents, PNC entered into two
forbearance agreements (“ Forbearance Agreements’) with Academy, the second of which ranuntil April

30, 1999. By September 1999, Academy had defaulted on its obligations under the Forbearance

2 The Guaranty and the Limited Guaranty are collectively referred to as the “ Guaranty
Agreements.” The Agreement, the Notes and the Guaranty Agreements are collectively referred to as
the “Loan Documents.”



Agreements and filed for bankruptcy, athough its petition was later dismissed duetoitsingbility to establish
aplan of reorganization.

After the dismissal of Academy’s bankruptcy petition, PNC hired Fulcrum and McDonald,
Fulcrum’ s principal, to work with Academy to maximize areturn on its assets and, if warranted, to sall
Academy or itsassets. The partieseventually attempted to sell Academy asagoing concern after they
concluded that thiswould provide the best price. In May 2000, most of Academy’ s persond property was
sold at apublic auction, with the proceeds being applied tothe Loans. Academy’ sred property wassold
in March 2001, leaving an outstanding balance of $600,000 on the Loans.

OnMay 16, 2000, the Plaintiffsfiled thefirst of the above-captioned actions againgt the Defendants
for breach of contract, intentiona interference with contractual relations, breach of fiduciary duty and
declaratory relief. Each of these claimsrelatesto PNC’ sactionstaken in connection with the declaration
of default and the sale of Academy’sassets. In the second action, PNC confessed judgment against
Academy on July 7, 2000 under the Revolving Loan Note and the Mortgage Note, and Academy
subsequently filed a petition to open the judgment, amove PNC opposed.

The Plaintiffsfiled anamended complaint (“Complaint”) on October 12, 2001. The Complaint
asserts ten separate claims:

1. Breach of the Loan Documents, brought by all three Plaintiffs against PNC;

2. Intentional interference with Academy’ sprospective contractud relationswith potential

lenders, brought by all three Plaintiffs against PNC;

3. Intentiona interference with Academy’ s prospective contractual relationswith buyers

expressing an interest in purchasing Academy’ s business, brought by all three Plaintiffs



against all three Defendants;

4, Breach of fiduciary duty arising from the Defendants' failureto sall Academy’ sbusiness
as a going concern, brought by Academy against all three Defendants;

5. Declaratory rdlief declaring dl of Polsky and Kaufman' s obligations satisfied, brought by
al Polsky and Kaufman against PNC;

6. Violationsof thefederd anti-tying statute’ by the Defendants’ insistencethat any purchaser
of Academy’s assets assume certain of Academy’s leases or make a payment of
$200,000, brought by all three Plaintiffs against PNC;*

7. Trespassto red estate by entering onto Academy’ s premises (“Premises’), brought by
Academy against all three Defendants; and

8. Conversion, trespass to chattels and invasion of privacy claims stemming from the
Defendants’ diverting, opening and disposing of Academy’ smail, brought by al three
Plaintiffs against all three Defendants.

DISCUSSION
PennsylvaniaRuleof Civil Procedure 1035.2 dlowsacourt to enter summary judgment “whenever
thereis no genuineissue of any materia fact asto anecessary element of the cause of action.” A court
must grant amotion for summary judgment when anon-moving party failsto “adduce sufficient evidence

on an issue essentia to his case and on which he bears the burden of proof such that ajury could return

% The anti-tying statute the Defendants allegedly have violated is known as the Bank Holding
Company Act (“BHCA”).

+12 U.S.C.A. § 1972 1 (1)(A) and (B).



averdict in hisfavor.” Ertel v. Patriot-News Co., 544 Pa. 93, 101-02, 674 A.2d 1038, 1042 (1996).

l. The Plaintiffs Have Not Released the Defendants from the Claims Asserted

Asaninitial matter, the Defendants point to three provisionsin the Loan Documents that they
contend release them from liability for several of the claims presented in the Complaint. A close
examination of these purported releases (“Releases’) shows that they do not apply to the factson which
the Plaintiffs' claims are based.

Genedly, ardeaseisto be given effect according to the ordinary meaning of itslanguage. Seasor
v. Covington, 447 Pa. Super. 543, 547, 670 A.2d 157, 159 (1996). However, it must aso be construed
narrowly and in light of the circumstances at the time of its execution:

The courtsof Pennsylvaniahavetraditionaly . . . interpreted the release as covering only

such mattersascanfairly be said to have been within the contemplation of the partieswhen

the release was given. Moreover, releases are strictly construed so as not to bar the
enforcement of aclaim which had not accrued at the date of the execution of therelease.

... [A] release covers only those matters within the parties’ contemplation. In construing
thisgeneral release, acourt cannot merely read theinstrument. . . . [I]tiscrucia that a
court interpret arelease so asto discharge only those rights intended to be relinquished.
Theintent of the partiesmust be sought from areading of the entire instrument, aswell as
from the surrounding conditions and circumstances.

Vaughn v. Didizian, 436 Pa. Super. 436, 439, 648 A.2d 38, 40 (1994) (citations and quotation marks

omitted) (emphasis added). See also Wenger v. Ziegler, 424 Pa. 268, 271, 226 A.2d 653, 654 (1967)

(relying on “the rule mandating strict construction of an instrument whereby a party surrendersrightsto

which he might otherwise be entitled”); Crum v. PennsylvaniaR.R. Co., 226 Pa 151, 156, 75 A. 183, 185

(1910) (“[A]n agreement comprehends only those thingsin respect to which it appearsthe contracting

parties proposed to contract, and not othersthey never thought of. . . . [ T]herelease cannot be allowed



to embrace anything beyond it.”). When trial courts havelooked only at the language of the rel ease and
failed to take into account the surrounding events, they have been criticized and reversed. See, e.q.,
Vaughn, 436 Pa. Super. at 439, 648 A.2d at 40 (holding that “thetria court erred in failing to construe
thelanguage of thisgenerd releasein light of the conditions and circumstances surrounding its execution”
and reversing the trial court’s application of the release to bar the plaintiff’s claims).

The Defendants rely on the three Releases, each of which was executed on adifferent day. The
first Releaseisfound in the First Amendment to Loan Documents and was agreed to by the Plaintiffsin
January 1998 (“January 1998 Release’):

9. RELEASE. Incondderation for Bank’s agreement to consent to the modifications set
forth herein, Obligor and each Guarantor hereby waives and releases and forever
discharges Bank and its officers, directors, atorneys, agents and employees harmlessfrom
any loss, damage, judgment, liability or expense (including counsel fees) suffered by or
rendered against Bank or any of them on account of any claimsarising out of or relating
to the Loans. Obligor and each Guarantor further statesthat it has carefully read the
foregoing rel ease, knowsthe contents thereof and grantsthe same asitsown freeact and
deed.

Def. Ex. 35 9. The two Forbearance Agreements, the second of which became effective on
November 1, 1998, include similar provisions (“ Forbearance Releases’):

f. Regffirmation and Release. Borrower and each Guarantor hereby ratify and reaffirmall
of theobligationsand liabilitiesto Bank and agree that the same are owing without set-off,
counterclaim or other defense of any nature. Borrower and each Guarantor hereby
specificaly ratifies and reaffirms all confession of judgment and waiver of jury tria
provisions set forth in the Loan Agreement, the Notes and other Collateral Documents.
Each Borrower and each Guarantor hereby specificaly rdeases Bank, its past and present
officers, employeesand lega counsdl, from any and dl manner of claims, liabilities, suits,
actions, causes of action and damagesof any kind or nature whatsoever, at law or equity,
which the Borrower and/or any Guarantor now hasarising from or related to any act or
omission by Bank and/or any such officer, employee or legal counsdl, through the date
hereof in connection with the consi deration, negotiation, consummation, administration
and/or enforcement of the Loans and/or the Loan Agreement and other Collatera




Documents, including this Agreement.
M. Ex. 36 1 8(f).

To the extent the January 1998 Rel ease and the Forbearance Release preclude clams arising prior
to November 1, 1998, the court findsthe Defendants argument irrdlevant. None of the Plaintiffs clams
speak to events taking place before November 1, 1998. Accordingly, these two Releases are of no
import.

Thethird Release (* Stipulation Release”) isfound in the Stipul ation Pertaining to the Use of Cash
Collateral and Adequate Protection, which Academy and PNC entered into in September 1999. The
Stipulation Release reads as follows:

1. Debtor confirmsthat as of September 9, 1999 (subject to itsrightsto confirm such

amounts prior to thefina hearinginthis Stipulation), it isindebted to Lender for advances

previousy made to Debtor under Pre-Petition Agreements in the aggregate principal
amount of $1,977,928.25 consisting of $1,056,752.11 under the Line of Credit,
$280,557.39 under the Term L oan and $640,618.75 under the M ortgage L oan, plus costs

and attorneys fees, as well as ongoing interest subsequent to September 9, 1999

(collectively the“ Pre-Petition Loan™), and further confirmsthat all such indebtednessis

vaid and owing to Lender and there are no set-offs, counterclaims, deductions or charges
to or against the Pre-Petition Loan or Lender.

Def. Ex. 36 1 1 (emphasis added).
What ismissng from the Stipulation Releaseisthe essentid word “releass” or any rdaed or Smilar
words. Thisomissionisparticularly glaring given theword' suse or incorporation in thetitle and body of

theearlier Releases. Accordingly, the court must determine whether aprovision in which aparty confirms

®> Although the Forbearance Releases do not include the term “release” or any similar term, they
arguably incorporate and reiterate the January 1998 Release. Although the court has not weighed the
merit of this potential argument, the Plaintiffs do not challenge the November 1, 1998 cut-off date
proposed by the Defendants. As such, the court need not discuss or decide this matter.
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that ishas* no set-offs, counterclaims, deductionsor charges’ against another amountsto arel ease of any
clams that may have accrued to the confirming party prior to that date.
In debating thisissue, the primary focusis on two Pennsylvania Supreme Court cases, each of

which involved adeclaration of no set-off in the context of an assigned mortgage.® In Quigley v. Breyer

Corp., 362 Pa. 139, 66 A.2d 286 (1949), the plaintiffshad mortgaged property to Joseph and Bessie Tall.
In addition to the mortgage agreement, these individuals had entered into a collateral agreement that
permitted the plaintiffsto make early payments on the mortgage. The Tolls subsequently assigned their
interest in the mortgage to the defendant, at which timethe plaintiffs signed adeclaration of no set-off.
When the plaintiffs attempted to tender the balance of the mortgage ahead of schedule, the defendants
refused to accept payment, arguing that the declaration estopped the plaintiffsfrom invoking the collatera
early payment agreement. On appedl, the PennsylvaniaSupreme Court affirmed thetrial court’ sdecision
infavor of the plaintiffs based on the fact that the defendant had notice of the collateral agreement at the
time the mortgage was assigned to him. Of particular interest isthe court’ s description of adeclaration of
no set-off:

The purpose of a declaration of no set-off is to dispense with personal inquiry by a

purchaser of the mortgage asto whether thereisany equity or defense: Robertson v. Hay,

91 Pa. 242, 246. While the party giving adeclaration of no set-off will ordinarily be

estopped to assert any defense or equity against an assignee who purchases the mortgage
onthefaith of it, it iswell settled that such declaration will not operate as an estoppel

® |t appears from Pennsylvania case law that declarations of no set-off, such as those discussed
here, are most commonly used in the context of an assignment of a mortgage. See, e.g., McUnev.
Gross, 377 Pa. 360, 105 A.2d 367 (1954); Pennsylvania Co. for Ins. on Lives & Granting Annuitiesv.
Wallace, 346 Pa. 532, 31 A.2d 71 (1943); Federal Reserve Bank of Phila. v. Gearon, 331 Pa. 65,
200 A. 80 (1938).




where the assignee had actual notice of the defense or equity, or where, as here, the
circumstances under which he became assignee were such asto put him oninquiry. ‘To
avail himsdlf of such an estoppel upon the debtor, the assignee who setsit up, must show
that either he or some prior assignee from whom he claims, was an assgneefor vaue, and
without notice’: Ashton's Appeal, 73 Pa. 153, 162. See also Fort Pitt Real Estate Co.
v. Schaefer, 96 Pa. Super. 497, 502.

362 Pa. 139, 142, 66 A.2d 286, 287 (citations omitted).

The PennsylvaniaSupreme Court distinguished Quigley inHarrisonv. Gdilee Baptist Church, 427

Pa. 247,234 A.2d 314 (1967). InHarrison, the defendant entered into a purchase-sell agreement with
Bernard Kanter. Under this agreement, the defendant purchased abuilding from Kanter, paying $8,000
in cash and securing the purchase price balance of $27,000 with amortgage on the property to be held by
Kanter. Attached to the agreement was an addendum that required Kanter to furnish labor and materias
to make certain repairswithin sixty daysof settlement. Inconnection with Kanter’ s subsequent assgnment
of the mortgage to the plaintiff, the defendant approved a declaration of no set-off. When Kanter failed
to make the required repairs, the defendant refused to make payments on the mortgage, and the plaintiff
brought suit against it.

In affirming the trial court’sfinding in favor of the plaintiff, the Harrison court held that the

declaration of no set-off estopped the defendant from using Kanter’ s breach of the repair agreement asa
defense to the plaintiff’s clams:

The declaration of no st-off given by Galileeto Esther Harrison effectively estops Gdilee
from defending on the ground of itsclaim againgt Kanter, the assignor of the mortgageand
bond. To hold otherwiseunder theingant circumstanceswould nullify completely the clear
language of the declaration. See: Fort Pitt Real Estate Co. v. Schaefer, 96 Pa. Super. 497
(1929); Quigley v. Breyer Corp., 362 Pa. 139, 142, 66 A.2d 286 (1949); 51 A.L.R.2d

886 et seq.

427 Pa. at 251, 234 A.2d a 316. The court differentiated Quigley by stating that the question there was



one of notice, while the record in Harrison did not reveal notice of any claim.

Thefact that the declaration of no set-off isbeing invoked for the protection of the mortgagee and
not athird party makes this case distinguishable from Harrison. Moreover, it appears from the facts
asserted that the Defendants may well have had notice of the Plaintiffs claimsat thetimethe Stipulation
Release was executed, making the case more similar to Quigley. The court aso notes again that the
language and titles of the earlier Releases were perfectly clear and are easily contrasted with the less
unequivocal termsused in the Stipulation Release. Thisleadsto the conclusion that the Releasesdo not
bar the Plaintiffs from presenting claims arising after November 1, 1998."

. The Defendants Are Not Entitled to Summary Judgment on the Plaintiffs Breach of
Contract Claim

A successful breach of contract action requires* (1) the existence of a contract, including its
essential terms, (2) abreach of aduty imposed by the contract and (3) resultant damages.” CoreStates

Bank, N.A. v. Cuitillo, 723 A.2d 1053, 1058 (Pa. Super. Ct. 1999) (citation omitted).®? The Plaintiffs

contend that the Defendants breached their obligationsarising from theimplied covenant of good faith that

isinherent in the Loan Documents.

" This result finds support from other jurisdictionsaswell. See, eq., lloh v. Stein, 589 N.E.2d
1054, 1056 (11l. App. Ct. 1992) (Endorsement of check with words “in payment of any and al claims
including bodily injury arising from accident of 12-12-78" did not constitute release because “[t]he
wordsrelease,” ‘discharge,’” or ‘payment in full” were not used.”); Carpenter v. Machold, 447
N.Y.S.2d 46, 47 (1982) (Although “[a]n analysis of the language of the instant document indicates that
the promisor had a present intention not to sue defendant,” language that plaintiff “did not intend” to sue
defendant did not constitute rel ease because “the document bears no words of release, discharge or
renunciation as are required in awriting purporting to be arelease.”).

8 Section 12.07 of the Agreement states that it is governed by Pennsylvanialaw.

10



1 The Loan Documents Include an Implied Covenant of Good Faith

Theimplied covenant of good faith, also known asthe contractua duty of good faith,®isalega
concept shrouded in mystery in Pennsylvania due to conflicting appellate court decisions and the
misapplication and imprecise use of theterm “good faith” by attorneys. This confusion is compounded by
the parties' failure to appreciate the complexities of this concept and to brief thisissue accordingly.
Although this court has addressed theimplied covenant of goodfaith in other contexts, in no other casehas
this court confronted the contradictory caselaw laid out in the Commonwesdlth directly. After reviewing
the relevant decisions, this court concludesthat each contract, regardless of the relationship between the
parties, givesriseto animplied covenant of good faith, abreach of which the Plaintiffs have correctly
prosecuted as a breach of contract claim.

Pennsylvania s appellate courts have yet to resolve the issue whether the covenant of good faith
ispresent in every contract or whether the covenant arisesonly inlimited circumstances. On the one hand,
state and federa courtsinterpreting Pennsylvanialaw have stated that “[e]very contract in Pennsylvania
imposes on each party aduty of good faith and fair dealing in its performance and its enforcement.”

Donahuev. Federal Exp. Corp., 753 A.2d 238, 242 (Pa. Super. Ct. 2000) (citation omitted). Seealso

Fraser v. Nationwide Mut. Ins. Co., 135 F. Supp. 2d 623 (E.D. Pa. 2001) (*Under Pennsylvania Law,

acovenant of good faith and fair dedling isimplied in every contract.”); Somersv. Somers, 418 Pa. Super.

131, 613 A.2d 1211 (1992) (holding plaintiff could proceed on breach of the covenant of good faith

implied in an employment contract); Liazisv. Kosta, Inc., 421 Pa. Super. 502, 510, 618 A.2d 450, 454

° To emphasi ze the contractual nature of a claim for breach of this covenant/duty, the court will
refer to this obligation as a covenant wherever possible.
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(1992) (“[E]very contract imposes upon the partiesaduty of good faith and fair dealing in the performance
and enforcement of thecontract.”). A recent PennsylvaniaSuperior Court decision discussed contractua
good faith asfollows:

Section 205 of the Restatement (Second) of Contracts, which was adopted by this Court
in Baker v. L afayette College, 350 Pa. Super. 68, 84, 504 A.2d 247, 255 (1986), aff'd.,
516 Pa. 291, 532 A.2d 399 (1987), and Creeger Brick & Building Supply. Inc. v.
Mid-State Bank & Trust Company, 385 Pa. Super. 30, 35, 560 A.2d 151, 153 (1989),
provides. “ Every contract imposes on each party aduty of goodfaith and fair dedinginits
performance and itsenforcement.” Restatement (Second) of Contracts, §205. A smilar
requirement has been impased upon contracts within the scope of the Uniform Commercid
Code (UCC) by 13 Pa.C.S.A. section 1203. Somersv. Somers, 418 Pa. Super. 131,
135,613 A.2d 1211, 1213 (1992). “Good faith” hasbeen defined as“[h]onesty in fact
in the conduct or transaction concerned.” 13 Pa.C.S.A. 8 1201. The breach of the
obligation to act in good faith cannot be precisely defined inal circumstances, however,
examples of “bad faith” conduct include: “evasion of the spirit of the bargain, lack of
diligenceand dacking off, willful rendering of imperfect performance, abuse of apower to
specify terms, and interference with or failure to cooperate in the other party’s
performance.” Somers, 613 A.2d at 1213 (citing Restatement (Second) of Contracts, 8
205(d)).

Kaplan v. Cablevision of Pa., Inc., 448 Pa. Super. 306, 318, 671 A.2d 716, 721-22 (1996).

Onthe other hand, anumber of courtsinterpreting Pennsylvanialaw have found that the covenant
of good faith is not implicated in every contractual relationship:

In Pennsylvania, the courts have recognized the duty of good faith only in limited Situations.
Creeger; Parkway Garage, Inc. v. City of Philadelphia, 5 F.3d 685 (3rd Cir. 1993).
More specificaly, the duty of good faith may not be implied where (1) aplaintiff hasan
independent cause of action to vindicate the same rightswith respect to which the plaintiff
invokes the duty of good faith; (2) such implied duty would result in defeating a party's
express contractual rights specifically covered in the written contract by imposing
obligationsthat the party contracted to avoid; or (3) thereisno confidentia or fiduciary
relationship between the parties. Department of Transportation v. E-Z Parks, Inc., 153
Pa. Cmwlth. 258, 620 A.2d 712 (1993), appeal denied, 534 Pa. 651, 627 A.2d 181
(1993); USX Corp. v. Prime Leasing, Inc., 988 F.2d 433 (3rd Cir. 1993); Allstate
Transportation Co. v. Southeastern Pennsylvania Transportation Authority, 2000 WL
329015 (E.D. Pa,, No. Civ.A. 97-1482, filed March 27, 2000).

12



Agrecycle, Inc. v. City of Pittsburgh, 783 A.2d 863, 867 (Pa. Commw. Ct. 2001). See aso Benevento

v. Life USA Holding, Inc., 61 F. Supp. 2d 407, 424 (1999) (“[U]nder Pennsylvanialaw, every contract

does not imply aduty of good faith. Instead, the duty of good faith and fair dealing is limited to specid
typesof contracts, involving specid relationshipsbetweenthe parties.”). Thus, under thislineof cases, only
contracts that entail a*“special relationship” give rise to the covenant of good faith.

This court agrees with those decisions holding that a covenant of good faith isimplied in every
contract. Asaninitia matter, the requirement that aspecial relationship exist between the parties before
the covenant of good faith ariseshasunclear origins. Thisrequirement wasfirst imposed in E-Z Parks, Inc.
in 1993:

Pennsylvania courts have recognized a separate duty of good faith performance of
contracts only in limited circumstances. Creeger Brick v. Mid-State Bank, 385 Pa.
Superior Ct. 30, 560 A.2d 151 (1989). Thisduty of good faith islimited to situations
where thereis some special relationship between the parties, such as a confidential or
fiduciary rdationship. A confidential relationship existswhen* one person hasreposed a
specia confidencein another to the extent that the parties do not deal with each other on
equal terms, either because of an overmastering dominance on one side, or weakness,
dependence or justifiable trust, on the other.” Edtate of Clark, 467 Pa. 628, 635, 359
A.2d 777,781 (1976). (citation omitted).

153 Pa. Commw. at 268, 620 A.2d at 717. Notably, thereisno citation to support the conclusion that
agpecid relationship isnecessary. Moreover, those courts outside the Commonwedth that have imposed
aspecid relationship requirement have done so only when examining whether aplaintiff may bring atort

or tort-like claim based on abreach of the covenant of good faith. See, e.q., Freeman & Millsv. Belcher

Oil Co., 900 P.2d 669, 676 (Cd. 1995); Arnold v. National County Mut. Firelns. Co., 725 SW.2d 165

(Tex.1987). Cf. Coca-Cola Bottling Co. v. Coca-Cola Co., 988 F.2d 414, 430-31 (3d Cir. 1993)

(distinguishing between covenant of good faith and duties arising from afiduciary or confidential

13



relationship); Steven J. Burton & Eric G. Anderson, Contractual Good Faith: Formation, Performance,
Breach, Enforcement § 9.2.3 n.28 (1995) (“ To avoid misunderstanding, requirements of contractual good
faith do not depend on afiduciary relationship.”).*

Holding that theimplied covenant of good faith arisesin every contractud relationship finds support
from outside the jurisdiction more broadly aswell. Asnoted supra, Section 205 of the Restatement
(Second) of Contracts statesthat “[€]very contract impaoses upon each party aduty of good faith and fair

dealing inits performance and itsenforcement.” This principle has been widely adopted by state and

federd courtsalike. See, e.g., Pittsburgh Termina Corp. v. Baltimore & Ohio R.R. Co., 680 F.2d 933,

941 (3d Cir. 1982); Kleiner v. First Nat'| Bank of Atlanta, 581 F. Supp. 955, 960 n.5 (N.D. Ga. 1984);

Mitford v. de Lasda, 666 P.2d 1000, 1006 (Alaska 1983); Central New Haven Dev. Corp. v. La Crepe,

Inc., 413 A.2d 840, 843 (Conn. 1979). Moreover, the Uniform Commercial Code, as adopted in
Pennsylvaniaand e sawhere, echoesthissentiment, providing that “*[€]very contract or duty withinthistitle

imposes an obligation of good faith in its performance or enforcement.” 13 Pa. C.S. § 1203.

9 As an aside, this court’ s discussion of the covenant of good faith addresses claims that arise
in contract only and does not confront insurance bad faith or the common law tort of bad faith that has
emerged in other jurisdictions. Cf. Creeger Brick & Bldg. Supply Inc. v. Mid-State Bank & Trust Co.,
385 Pa. Super. 30, 35, 560 A.2d 151, 153 (1989) (“Where a duty of good faith arises, it arises under
the law of contracts, not under the law of torts.”), with D’ Ambrosio v. Pennsylvania National Mutual
Casualty Insurance Co., 494 Pa. 501, 431 A.2d 966 (1981) (rejecting Gruenberg v. Aetna Insurance
Co., 510 P.2d 1032 (Cal. 1973), which allowed insured to bring aclaim in tort against insurer for bad
faith), and 42 Pa. C.S. 8 8371 (allowing an insured to bring a statutory claim against an insurer for bad
faith).
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Many courtshaverelied on Creeger Brick for their limited application of theimplied covenant of
good faith. ThisCourt poststhat thisisin error. Rather, Creeger Brick held solely that the facts presented
did not giverise to atort claim for breach of the covenant of good faith:

It seemsreasonably clear from the decided casesthat alending ingtitution does not violate
a separate duty of good faith by adhering to its agreement with the borrower or by
enforcingitslega and contractual rightsasacreditor. The duty of good faith imposed
upon contracting parties does not compel alender to surrender rightswhich it hasbeen
given by satute or by thetermsof itscontract. Smilarly, it cannot be said that alender has
violated aduty of good faith merely because it has negotiated terms of aloan which are
favorabletoitself. Assuch, alender generdly isnot liable for harm caused to aborrower
by refusing to advance additiona funds, release collaterd, or assist in obtaining additional
loansfromthird persons. A lendinginstitution alsoisnot required to delay attemptsto
recover fromaguarantor after the principa debtor hasdefaulted. Findly, if thebank inthis
case falsely represented appellants’ financia circumstances to other creditors for the
purpose of damaging appdlants’ ability to continue doing business, appellantsmay have
causes of action intort for dlander, misrepresentation, or interference with existing or
prospective contractua relations. Thereisno need in such casesto create a separate tort
for breach of a duty of good faith.

385 Pa. Super. at 36-37, 560 A.2d at 154. Thislimited holding does not justify the conclusion that the
covenant of good faith isinherent in some contracts, but absent from others.

Thisisnot to say that the implied covenant of good faith can override the express terms of a
contract. Onthecontrary, it isaxiomatic that the covenant of good faith doesnothing morethanfill inthose

terms of a contract that have not been expressly stated. See, e.g., Stonehedge Sq. L.P. v. Movie

Merchants, Inc., 454 Pa. Super. 468, 480, 685 A.2d 1019, 1025 (1996) (“[T]he law will not imply a

contract different than that which the partieshave expresdy adopted.”). In addition, the question of what
constitutes a breach of the covenant will depend gresatly upon the scenario presented and will vary from
situationto Situation. Nevertheless, parties owe each other acontractual obligation of good faith, even

where those parties do not have a“ specid relationship.” Accordingly, the Loan Documents include an
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implied covenant of good faith.

The Defendants have cited anumber of casesthat supposedly stand for the proposition that the
covenant of good faith does not arise in acreditor-lender relationship. Each of these cases purportsto rely
on the Superior Court’sruling in Creeger Brick, and, to the extent that they advance the Defendants
argument, they arein error. Creeger Brick spoke not to whether the implied covenant of good faith was
present in acreditor-lender relationship. Rather, the Superior Court held that “it cannot be said that a
lender has violated a duty of good faith merely because it has negotiated terms of aloan which are
favorabletoitsalf,” and that the availability of other remedies obviated the“need . . . to creste aseparate
tort for breach of aduty of good faith.” 385 Pa. Super. at 37,560 A.2d a 154. Those decisonsreying
on Creeger Brick to avoid the covenant of good faith and to narrow its gpplication appear to confusethe
existence of the covenant with the alleged breach of the covenant and to expand Creeger Brick into

unintended areas. Compare Fellheimer v. Maryland Nat'l Bank, No. Civ. A. 93-2670, 1994 WL 2525,

a*7 (E.D. Pa. Jan. 6, 1994) (“[A] lender does not breach an implied contractual duty of good faith by

adhering to theterms of its contract with aborrower.”) with Temp-Way Corp. v. Continental Bank, 139

B.R. 299, 319 (E.D. Pa 1992) (*While Pennsylvaniarecognizes an implied contractua duty of good faith
inlimited situations, it has refused to do so in the lender/borrower relationship.”). Thus, Creeger Brick
cannot be read as supporting the Defendants’ position or justifying those courtsthat have held that this

covenant is not implied in every contract.
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2. The Plaintiffs's Current Claims Do Not Amount to an Amendment
of the Pleadings

The Defendants next assert that the Plaintiffs are attempting to amend their pleading by asserting
anew claim. The Defendantsare correct that aplaintiff may not amend itscomplaint by stealthand guile

through aresponsetoamotion. See, e.g. Raeigh v. PennsylvaniaHuman Relationship Comm’n, 660 A.2d

177,180 (Pa. Commw. Ct. 1995) (“[A] responseto a preliminary objection cannot be used asatool to

amend the complaint.”). Cf. Holmesv. Lankenau Hosp., 426 Pa. Super. 452, 627 A.2d 763 (1993)

(holding that defendants should have requested |eave to amend new matter instead of Smply filing motion
for summary judgment based on release, but that procedural error did not warrant reversal of order

granting summary judgment); Martin v. Poole, 232 Pa. Super. 263, 267, 336 A.2d 363, 365 (1975)

(“[S]ubstantive justice would be better served by treeting [defendant’ 5] petition for summary judgment as
an‘amendment’ of hisorigina [new matter] * pleading’ with leaveof court.”). Neverthel ess, the Court sees
no reason why any amendment isnecessary. Asthiscourt recently concluded, theimplied covenant of
good faithisaprinciple of contract interpretation typicaly used in abreach of contract claimandisnota

separate cause of action. JHE, Inc. v. Southeastern Pa. Transp. Auth., November Term, 2001, No. 1790,

dipopat 8-13 (Pa. Com. Pl. May 17, 2002) (Sheppard, J.).** Moreover, Pennsylvania's pleading rules

requireonly that aplaintiff set forth the facts underlying aclaim, not the legal theory on which he or she

intendsto proceed. Heinley v. Commonwedlth, 153 Pa. Commw. 599, 605 n.5, 621 A.2d 1212, 1215

n.5 (1993); Burnside v. Abbott L aboratories, 351 Pa. Super. 264, 277, 505 A.2d 973, 980 (1985);

IRPC, Inc. v. Hudson United Bancorp, No. 0474, 2002 WL 372945, at *3 (Pa. Com. Pl. Jan. 18, 2002).

1 Available at http://courts.phila.gov/cptcvcomp.htm.
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Here, thefacts dleged sustain the assertion that the Defendants violated their obligation to the Plaintiffsto
actin goodfaith, through both their operation of Academy’ sbusinessand their negotiationswith third
parties.”? Thus, the Motion as to the Plaintiffs' breach of contract claim is denied.®

[1l.  OneofthePlaintiffs Intentional I nterferencewith Contractual RelationsClaims
Is Supportable, While the Other IsNot

The Defendants proceed by attacking the Plaintiffs two claimsfor intentional interference with
contractua relations. Theattack on the second of these claimsis persuasive, whilethe attack onthefirst
is not.

A successful claimfor intentional interferencewith contractua relationsrequiresevidence of the
following four elements:

(1) the existence of a contractual, or prospective contractual relation between the

complainant and a third party; (2) purposeful action on the part of the defendant,

specificaly intended to harm the existing relation, or to prevent aprospective relation from

occurring; (3) the absence of privilege or justification on the part of the defendant; and (4)

the occasioning of actual legal damage as a result of the defendant’ s conduct.

Strickland v. University of Scranton, 700 A.2d 979, 985 (Pa. Super. Ct. 1997) (citation omitted).

Pennsylvanialaw permits an intentional interference action based on both existing and prospective

contractua relationships. Glennv. Point Park College, 441 Pa. 474, 477-78, 272 A.2d 895, 897 (1971);

Glazer v. Chandler, 414 Pa. 304, 308, 200 A.2d 416, 418 (1964).

2 |n addition, the Plaintiffs identified the Defendants’ alleged breach of the implied covenant of
good faith in answersto interrogatories served in February 2001.

3 The Defendants also point out that the Plaintiffs have demanded punitive damages for their
breach of contract claim. This demand must be stricken because “ punitive damages cannot be
recovered merely for breach of contract.” Baker v. Pennsylvania Nat'| Mut. Cas. Inc. Co., 370 Pa.
Super. 461, 469-70, 536 A.2d 1357, 1361 (1987).
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The Defendantscontest thevdidity of the Plaintiffs first intentiond interference claim, which centers
onthe Defendants conduct regarding the CIT and Reservoir proposals, by contending that their conduct
wasintended to protect PNC' sinterest inthe Loan and istherefore privileged. Thedefinition of “privilege”
in the context of a claim for intentional interference has proven elusive:

Unlikeother intentiona tortssuch asintentiond injury to person or property or defamation,

this branch of tort law has not developed a crystallized set of definite rules asto the

existence or non-existence of a privilege to act in the manner stated in [Restatement

(Second) of Torts] 88 766, 766A or 766B.

Ruffing v. 84 Lumber Co., 410 Pa. Super. 459, 468, 600 A.2d 545, 549 (1992) (quoting Adler, Barish

Daniels, Levin & Creskoff v. Epstein, 482 Pa. 416, 433 n.17, 393 A.2d 1175, 1184 n.17 (1978), and

Restatement (Second) of Torts§ 767 cmt. b).** Because of this, Pennsylvania courts have held that “the

absence of privilege or justification on the part of the defendant ismerely another way of stating that the

defendant’ s conduct must beimproper.” Cloverleaf Dev., Inc. v. Horizon Fin. F.A., 347 Pa. Super. 75,

83, 500 A.2d 163, 167 (quoting Yaindl v. Ingersoll-Rand Co. Standard Pump-Aldrich Div., 281 Pa.

Super. 560, 581 n.11, 422 A.2d 611, 622 n.11 (1980)) (quotation marks omitted). See also Adler,

Barish, Daniels, Levin & Creskoff, 482 Pa. at 433n.17, 393 A.2d at 1184 n.17 (noting that Restatement

(Second) of Torts § 767 “focuses upon whether conduct is ‘proper,” rather than *privileged'”).
To determine whether adefendant’ s conduct isimproper, a court must weigh the following six
factors:

(a) the nature of the actor’ s conduct;

4 These sections address intentional interference with performance of contract by athird party,
intentional interference with another’ s performance with his own contract and intentional interference
with prospective contractual relations.
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(b) the actor’ s motive;

(c) theinterests of the other with which the actor’ s conduct interferes;

(d) the interests sought to be advanced by the actor;

(e) thesocid interestsin protecting the freedom of action of the actor and the contractual
interests of the other;

(f) the proximity or remoteness of the actor’ s conduct to the interference; and

(g) the relations between the parties.

Small v. Juniata College, 452 Pa. Super. 410, 418, 682 A.2d 350, 354 (1996) (quoting Restatement

(Second) of Torts 8§ 767). The Defendantsrely in part on Restatement (Second) of Torts 8§ 773 to argue
that their conduct was proper:

Onewho, by asserting in good faith alegaly protected interest of hisown or threatening
in good faith to protect the interest by appropriate means, intentionally causes athird
person not to perform an existing contract or enter into aprospective contractual relation
with another doesnot interfereimproperly with the other'srelation if the actor believesthat
hisinterest may otherwise beimpaired or destroyed by the performance of the contract or
transaction.

Seea so Schulman v. J.P. Morgan Investment Mgmt., 35 F.3d 799, 810 (3d Cir. 1994) (“Interferenceis

also privileged when the actor believesin good faith that hislegaly protected interest may otherwise be
impaired by the performance of the contract.”).
Ordinarily, the question iswhether adefendant acted in good faith or for aproper purposeisa

question of fact for ajury. See, e.g., SDK Investments, Inc. v. Ott, 1996 WL 69402, a * 14 (E.D. Pa

Feb. 15, 1996) (“Whether [ Defendant] Ahn’s conduct was not privileged in the context of abusiness

acquisitionisaquestion for thejury.”); P.V.C. Redlty v. Weis Markets, Inc., No. 1995-635, 2000 WL

33406981, at *14 (Pa. Com. PI. Dec. 19, 2000) (“The essence of the section 773 privilegeisthat the
party act in good faith. 1t was a question of fact for the jury whether Weis acted in good faith when

asserting the exclusivity provision of thelease.”); Restatement (Second) of Torts8 767, cmt. 1 (“[W]hen
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thereisroom for different views, the determination of whether the interference wasimproper or notis
ordinarily left to thejury, to obtain itscommon fed for the state of community moresand for the manner
in which they would operate upon the factsin question.”). This court isinclined to agree with the
Defendantsthat their conduct was privileged, but the evidence presented by the Plaintiffsleaves sufficient
room for doubt. Thus, the Court may not grant summary judgment on Count 1.

Thesamecannot besaid of Count I11. The Plaintiffs second claim for intentiond interferencewith
contractud relations focuses on the Defendants conduct regarding the prospective contractud relations
between the Plaintiffs and those third partiesinterest in purchasing Academy’ sassets. The Defendants
challenge to this claim is based on the doctrine of judicial estoppel:

Judicid estoppel isan equitable, judicidly-created doctrinedesigned to protect theintegrity

of the courts by preventing litigantsfrom “ playing fast and loose’ with thejudicia system

by adopting whatever position suitsthemoment. Unlikecollateral estoppd or resjudicata,

it does not depend on rel ati onships between parties, but rather on the relationship of one

party to one or moretribunals. In essence, the doctrine prohibits partiesfrom switching

legal positionsto suit their own ends.

Sunbeam Corp. v. Liberty Mut. Ins. Co., 566 Pa. 494, 500, 781 A.2d 1189, 1192 (2001) (citations

omitted). Moreover, the Defendants contend, the Plaintiffs had no right to enter into acontract for the sde
of Academy’ sassets, asthe Loan Documents specifically preclude the Plaintiffs from transferring such
assets and grant all disposal rightsto PNC. PI. Ex. 1 88 6.02(B), 7.02.

The Plaintiffs make no attempt to confront these assertions. Indeed, the Plaintiffsignore Count 111
completely in their responses. The Motion is granted with regard to Count 111, and accordingly it is

dismissed.
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IV. The Defendants Are Not Entitled to Summary Judgment on the Breach of
Fiduciary Duty Claim

TheDefendants’ attack onthePlaintiffs breach of fiduciary duty claimistwo-pronged in nature:
first, the Defendants contend they owed the Plaintiffs no fiduciary duty, and second, they did not breach
any such duty, to theextent that it did exist. The court findsthat the Defendants did owe such aduty and
that the Plaintiffshave presented sufficient evidenceto support their claim that the Defendants breached that
duty.

Asnoted by onefedera Disgtrict Court, “[u]nder Pennsylvanialaw, thelender-borrower relationship

doesnot ordinarily createafiduciary duty.” Gonzalezv. Old Kent Mtge. Co., No. Civ. A. 99-5959, 2000

WL 1469313, at *6 (E.D. Pa. Sept. 21, 2000) (citing Federal Land Bank of Baltimorev. Fetner, 269 Pa.

Super. 455, 461, 410 A.2d 344, 348 (1979)). However, under certain circumstances, acreditor may owe

such aduty to a debtor:

Although alender does not ordinarily owe afiduciary duty to aborrower, aconfidentia
relationship may ariseif the creditor “gainssubstantial control over the debtor’ sbusiness
affairs” Stainton v. Taranting, 637 F. Supp. 1051, 1066 (E.D. Pa.1986). Generaly,
courts have inssted upon astrong showing of control. See, eg., NCNB Nat. Bank v.
Tiller, 814 F.2d 931, 936 (4th Cir. 1987) (“actud day-to-day involvement in management
and operations of the borrower or the ability to compel the borrower to engage in unusud
transactionsisrequired [to show] that alending ingtitution had control over the borrower™);
Cossoff v. Rodman, 699 F.2d 599, 610-11 (2d Cir. 1983) (creditor’ s monitoring of
operations and proffering management advice, without more, doesnot show control);
Krivo Indus. Supply Co. v. Nat. Digtillers & Chemical Corp., 483 F.2d 1098, 1105 (5th
Cir. 1973) (“merely taking an active part in the management of the debtor corporation
does not automatically constitute control”); James E. McFadden, Inc. v. Baltimore
Contractors, Inc., 609 F. Supp. 1102, 1105 (E.D. Pa.1985) (creditor must assume
absolute and total control not just take steps to minimize risk).

Blue Line Coal Co. v. Equibank, 683 F. Supp. 493, 496-97 (E.D. Pa. 1988) (citation omitted). This

obligation running from the creditor to the debtor has been held to befiduciary in nature and to exist where
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thecreditor liquidatesthedebtor’ scollateral. See Solfanelli v. CoreStatesBank, N.A., 203 F.3d 197, 200

(3d Cir. 2000) (“[I]n liquidating the collateral, the creditor acts as the debtor’ sfiduciary and has a
corresponding good faith duty to maximize the proceeds of the collateral’s sal€’).

Here, the control exercised by the Defendants over Academy’ s operationsis sufficient to justify
theimposition of afiduciary duty. The Defendants came onto the Premises and effectively began running
its business. They opened Academy’s mail, cashed checks made out to Academy, hired and fired
employeesand made purchasing decisons. [naddition, the Defendants conducted negotiationsfor thesde
of Academy’ sbusinessand attempted to dispose of the Loan collateral. Thislevel of involvementina
debtor’ s operations allows for the conclusion that the Defendants owed Academy afiduciary duty.

The Defendants counter that this“fiduciary” duty isnot as deep asaconventiond fiduciary duty
andthat it requiresonly that acreditor’ sactionsbe* commercialy reasonable,” asrequired by 13Pa. C.S.
§9610(b)."> The court disagrees. “Reasonableness’ is an objective standard that requires only that a
person act with “the care which an ordinarily prudent person would exercise under the sameor similar

circumstances.” Colonia Taxi & Paratransit Servs., Inc. v. Commonwealth, 104 Pa. Commw. 264, 269

n.2, 521 A.2d 536, 538 n.2 (1987) (citing Materniav. PennsylvaniaR.R. Co., 358 Pa. 149, 56 A.2d 233

(1948)). In contrast, requiring that a person act in “good faith,” the term used by the Solfanelli court,
imposes a subjective standard and demands that an individual so bound adhere to the “ obligations of

loydty, farness. . . and full disclosure,” among others. McRobertsv. Phelps, 391 Pa. 591, 603, 138 A.2d

> This statute requires that “ every aspect of adisposition of collateral, including the method,
manner, time, place and other terms, . . . be commercially reasonable.”
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439, 445 (1958). Seedso Manzetti v. Mercy Hosp. of Pittsburgh, 565 Pa. 471, 483, 776 A.2d 938, 945

(1994) (contrasting objective“reasonableness’ standard with “ asubjectivegood faith standard”). Thus,
the Court must determine whether the Defendants' s actions comported with their fiduciary duty to the
Plaintiffs, not merely whether the Defendants acted in a commercially reasonable manner.

Thiscourt submitsthat there are significant disputes asto material factsthat preclude granting
summary judgment on this Count. According to the Plaintiffs, liquidating Academy’ sassetsin early 2000
would have provided the Defendants with sufficient fundsto pay PNC infull, and the Defendants continued
operation of Academy’s business dissipated those assets. Moreover, it is questionable whether the
Defendantsexamined offersfor purchasing Academy’ sbus nessin accordancewith thedutiesthey owed
tothe Plaintiffs. Thus, the Defendantsare not entitled to summary judgment on the Plaintiffs claim for
breach of fiduciary duty.

V. The PlaintiffsMay Be Entitled to Declaratory Relief Ordering the Dischar ge of
Their Guaranties

The Defendants next challenge Pol sky and Kaufman' srequest that they be discharged fromtheir
guaranties. Becausetherequest for dischargerai ses disputed questions of materia fact, thischdlengefails.
The Pennsylvania Supreme Court engaged in alengthy discussion of acommercia reasonability

and guarantor’ sright to adischarge in Savoy v. Beneficid Consumer Discount Co., 503 Pa. 74, 468 A.2d

465 (1983):

The Uniform Commercia Code confers upon a secured party the right, upon defaullt, to
dispose of collatera by sdeor lease, subject to the requirement that “ every aspect of the
disposition including the method, manner, time, place and terms must be commercialy
reasonable” When aprivate sde of repossessed collaterd has been made, and the debtor
raises the question of the commercial reasonableness of that sale, the great weight of
authority holdsthat the burden of proof on thisissueis shifted to the secured party seeking
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adeficiency judgment to show that, under the totdlity of circumstances, the disposition of
collateral was commercially reasonable.

Whenthere hasbeen acommercially unreasonabledispostion of collaterd, theissuearises
asto the effect of that disposition upon acreditor’ sentitlement to recovery of remaining
debt. It istheview in certain jurisdictions that when a sale is found to have been
commercialy unreasonable, the creditor should be barred entirely from obtaining a
deficiency judgment against the debtor. Other courts have held that failureto establish
commercia reasonableness of the resale price creates apresumption that the value of the
collateral equaled the indebtedness secured, thereby extinguishing the indebtedness unless
the secured party rebutsthe presumption. We believethat thelatter approach, whichwas
adopted by Superior Court in the instant case, isthe more enlightened and equitable. The
former approach, foreclosing acreditor from the possibility of securing any deficiency
judgment, would provide the debtor with awindfall relief from his obligation while
extinguishing acreditor'sright to recover sumstruly owed. Further, in conjunction with
the rebuttable presumption now adopted, the debtor’ sinterests are adequately protected
by Code provisionsallowing the debtor aright to recover any losses caused by a secured
party’s failure to comply with the requirement that collateral be disposed of in a
commercially reasonable manner.

503 Pa. at 78, 468 A.2d at 467-68 (emphasis added) (citations and footnote omitted). At least one
Pennsylvaniacourt has extended thisprincipleto aguarantor’ sright to an extinguishment. See Turner v.

National Bank of Olyphant, 9D. & C.4th 614 (1991). Ci. Reuter v. Citizens& N. Bank, 410 Pa. Super.

199, 208, 599 A.2d 673, 677 (1991) (*Under Pennsylvanialaw, a guarantor is a"debtor" within the
meaning of Divison 9 of our Commercid Code.”). Theinitid questionsat hand, therefore, arewhether the

Defendants can establish that their disposal of Academy’ s property wascommercially reasonable and

whether the Plaintiffs have adduced sufficient proof to rebut that presumption.

The Defendants provide assertions to back up their claim that they acted in acommercially

reasonable manner. However, the Plaintiff have supplied their own evidence that the Defendants acted
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ingppropriately. Thisincludes supposed discrepancies between appraisal values and sale prices® and the
Defendants responsesto the three offersfor Academy’ sassets. These disputed materid facts prevent the
Court from granting summary judgment on the requests for declaratory relief.
VI.  ThePlaintiffs Claim for Violations of the BHCA IsLegally Flawed
The Defendants argue that the Bank Holding Company Act (“BHCA™) does not apply to their
behavior for severad reasons, including the fact that PNC was acting to protect itsinvestment in Academy.
The BHCA prohibits certain behavior referred to as “tying”:
(2) A bank shall not inany manner extend credit, lease or sell property of any kind, or
furnish any service, or fix or vary the consideration for any of the foregoing, on the
condition or requirement—
(A) that the customer shall obtain some additional credit, property, or
service from such bank other than aloan, discount, deposit, or trust
service;
(B) that the customer shall obtain some additional credit, property, or
service from abank holding company of such bank, or from any other
subsidiary of such bank holding company; . . .
12U.S.C.A. 81972 (“Section 1972"). To sateaviable BHCA clam under Section 1972, aplaintiff must

show (1) the banking practice in question was unusual in the banking industry, (2) the existenceof an

anti-competitive tying arrangement, and (3) that the practice benefits the bank. Bieber v. State Bank of

Terry, 928 F.2d 328, 330 (9" Cir. 1991). The Plaintiffs assert that PNC conditioned the sale of

Academy’ sassetson the purchaser either assuming Academy’ sobligation under aleasewith PNC Leasing

16 Such discrepancies in price have been held to be “relevant to a determination of whether a
challenged sale was ‘ commercially reasonable.”” Mercantile Fin. Corp. v. Miller, 292 F. Supp. 797,
801 (E.D. Pa. 1968) (citing, inter alia, Alliance Discount Corp. v. Shaw, 195 Pa. Super. 601, 604, 171
A.2d 548, 550 (1961)).

26



Corp. (“Leasing”), aPNC affiliate,'” or paying of the $200,000 due under this“Lease” This, the Plaintiffs
contend, violatesthe BHCA.

The purpose of Section 1972 “is to prohibit anti-competitive practices which require bank
customersto accept or provide some other serviceor product or refrain from dealing with other parties

inorder to obtain the bank product or servicethey desire.” Swerdloff v. Miami Nat'| Bank, 584 F.2d 54,

58 (5" Cir. 1978) (citation omitted). Courts have interpreted Section 1972’ s provisions narrowly:

[1]t seemsclear that Congressdid not intend to “federalize’ large segments of existing
commercid and banking law, or toimposetreble damageliability whenever afedera court
might concludethat the specific termsof aloan transaction were onerous or uncommon for
someother reason. Section 1972 isnot agenera regulatory provision designed toinsure
far interest rates, collateral requirements, and other loan agreement terms. It hasanarrow
target; itis“intended to provide specific statutory assurancethat the use of the economic
power of abank will not lead to alessening of competition or unfair competitive practices.”
S. Rep. No. 91-1084, 91st Cong., 2d Sess. 3.

Freidco of Wilmington, Del. Ltd. v. Farmers Bank of Ddl., 499 F. Supp. 995, 1001 (D. Del. 1980).

The Defendantsraiseawiderange of defensesagaing the Plaintiffs BHCA clam. Thesedefenses
focuson interpretations of what isrequired under Section 1972 and whether the Plaintiffs' claims satisfy
those requirements.”® The Defendants also contend that its actions to benefit Leasing are not covered by
Section 1972 because of PNC was entitled to baseits actions on its entire rel ationship with Academy,

including the Lease, provided by a PNC affiliate.

" The exact nature of PNC' s relationship with Leasing isunclear. Accordingly, it isdifficult to
evaluate how acting for Leasing’ s benefit was intended to protect PNC' s investment in Academy.

18 Specifically, the dispute focuses on whether the BHCA requires, and whether the Plaintiffs
have provided sufficient evidence to show, that the Defendants' actions were anti-competitive, that
there was a consummated transaction, that the Plaintiffs suffered a direct injury and that no prospective
purchaser of Academy’s assets was a“customer.”
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The Defendant’ s second contentionis most convincing. Numerous courts have held that the BHCA
permits alender to review its entire relationship with the borrower, including entities related to the

borrower. See, e.g., NCNB Tex. Nat'| Bank v. Johnson, 11 F.3d 1260, 1268 & 1268 n.11 (5" Cir.

1994) (Requiring that a purchaser assume debts owed by acompany’svice president and secretary is

“perfectly normal restructuring of debt during reorganization, not tying.”); Plermo v. First National Bank

& Trust Co. of Oklahoma, 894 F.2d 363, 369 (10" Cir. 1990) (permitting bank to “evaluate its entire

exigting relationship with the plaintiffs’ when considering renewa of plaintiff’ scredit); Alpine Elec. Co. v.

Union Bank, 776 F. Supp. 486, 490 (W.D. Mo. 1991) (“[B]anks are permitted to consider acustomer’s
completefinancid picture, including the loans of related companies, in conducting loan transactions.”), &f’ d,
979 F.2d 133 (8" Cir. 1992)." Assuming that PNC and Leasing may be treated as having the same
interests, it was appropriate for PNCto join the transfer of the Lease and the remainder of Academy’s

assets, even though the Lease is atransaction separate from the Loan.®® Cf. McCoy v. Franklin Sav.

Assn, 636 F.2d 172, 175 (7" Cir. 1980) (holding that the BHCA was not intended “to prohibit attempts

(likethese) by banksto protect their investments’); New Engl. Co. v .Bank of Gwinnett County, 891 F.

Supp. 1569, 1575 (N.D. Ga. 1995) (“[C]ourts have upheld a wide range of conditions placed upon

¥ The Court notes that none of these cases addresses whether a bank may take into account

the interests of its own affiliates when making lending decisions that would otherwise be covered by the

BHCA. However, the fact that a bank gives weight to the interests of related third parties does not
appear to give rise to any difficulty, as Section 1972 treats a bank and its subsidiary asone. See 12
U.S.C.A. 81972(1)(B)-(E) (referring to the conduct “abank holding company of such bank, or from

any other subsidiary of such bank holding company”). Because the Plaintiffs do not challenge this view,
or even provide a substantive response to this asserted defense, the Court has considered it to be so for

the purposes of the Motion.
®© Thisis especialy true given the narrow scope of the BHCA.
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debtorsin effortsto protect the investment of the creditor-bank.”); Sterling Coal Co. v. United Amer.

Bank, 470 F. Supp. 964, 965 (E.D. Tenn. 1979) (Section 1972 “ does not prohibit attempts by banksto
protect their investments.”).? Because PNC's conduct was designed to protect its interest and is not
“unusual,” the Plaintiffs cannot establish their BHCA claim, and Count V| is dismissed.?

VIlI. The Defendants Are Not Entitled to Summary Judgment on the Plaintiffs
Trespass Claim

Pennsylvaniadefinesatrespassas* an unprivileged, intentional intrusion uponlandin possession

of another.” Graham Qil Co. v. BP Qil Co., 885 F. Supp. 716, 725 (W.D. Pa. 1994) (citing Kopkav.

Bell Tel. Co., 371 Pa. 444, 91 A.2d 232, 235 (1952)). This encompasses intrusions that begin as

privileged but ultimately exceed the scope of the privilege. See, e.g., Commonwedth v. Johnston, 438 Pa.

485, 489, 263 A.2d 376, 379 (1970) (Invitee became a trespasser when he failed to leave when

requested.); Rawlings v. Bucks County Water & Sewer Auth., 702 A.2d 583, 586 (Pa. Commw. Ct.

1997) (Defendant was liable for trespass where its encroachment was not temporary and not concluded
upon notice and demand by plaintiff.).?
The Defendants point to Section 7.02(A) and (B) of the Loan and Security Agreement, which

grants PNC theright upon default to “[€]nter upon any premises of Obligors, exclude Obligors, and take

2 At thisjuncture, it is also worth reiterating the Creeger Brick holding that “[t]he duty of good
faith imposed upon contracting parties does not compel alender to surrender rights which it has been
given by statute or by the terms of its contract.” 385 Pa. Super. at 36-37, 560 A.2d at 154.

2 The Court is somewhat disappointed that it will not have the opportunity to address the
remaining issues, as these sections of the parties' briefs are particularly well researched, drafted and
argued.

% While the case law on exceeding a privilege' s scope primarily addresses temporal, not
physical, limitations, the Court does not see any reason to distinguish between the two in this instance.
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immediate possession of the Collateral” and to * use, operate, manage and control the Collaterd. ...” This
authorizesthe Defendantsto enter Academy’ s property and to havefull accessto Academy’ s personal
property and equipment.

Therea questioniswhether PNC’ sdecision to continueto operate Academy asagoing concern
and refusal to remove the Collatera from the Premises violated the extent of the Defendants' privilege.
Questions asto the pecific time when the Defendants were on the Premises and the areas of the Premises
entered are not appropriately answered in the context of amotion for summary judgment. Becausethis
claim raises disputed issues of material fact, the Motion asto Count VI is denied.

VIIl. The Defendants Are Not Entitled to Summary Judgment on the Plaintiffs
Conversion and Trespassto Chattel Claims

ThePaintiffs converson and trespassto chattel claimsare based on the Defendants' interception
and retention of the Plaintiffs mail without their permisson. Thismail included naoticesfrom state, loca and
federal taxing authorities, as well as creditors and the United States Bankruptcy Court.

Pennsylvanialaw defines conversion as*“the deprivation of another’ sright of property in, or use

or possession of, achattel, without the owner’ sconsent and without lawful justification.” Brinichv. Jencka,

757 A.2d 388, 403 (Pa. Super. Ct. 2000) (citation omitted). Among thewaysaperson may incur liability

for conversonisby “[u]nreasonably withhol ding possession from onewho hastheright toit.” Martinv.

National Sur. Corp., 437 Pa. 159, 165, 262 A.2d 672, 675 (1970) (citing Prosser, Torts 8 15 (2d ed.
1955). Inreviewing aclaim for conversion, acourt must focus not on adefendant’ s specific intent to
commit awrong, but rather its intent to exercise control over the chattel in question. McKeeman v.

CoreStates Bank, N.A., 751 A.2d 655, 659 n.3 (Pa. Super. Ct. 2000). The elements of trespassto
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chattel are essentialy the same, athough “ conversion entails amore serious deprivation of the owner’s

rights such that an award of thefull vaue of the property isappropriate” Credtive Dimensonsin Mgmt.,

Inc. v. Thomas Group, Inc., No. 96-6318, 1999 WL 225887, at *3 n.2 (E.D. Pa. Apr. 16, 1999). See

also Restatement (Second) of Torts 8§ 217 (1965) (Trespass to a chattel requires “intentionally (a)
dispossessing another of the chattel, or (b) using or intermeddling with a chattel in the possession of
another.”).

The Defendants point to a section of the Loan and Security Agreement that they assert grantsthem
theright to “[c]ollect and receive all accounts receivable, rents, income, revenue, earnings, issues and
profitstherefrom.” H. Ex. 187.02(C). Becausethey did no more than open the mail, search for checks
and forward mail to the Plaintiffs, they contend, they are not liable for conversion or trespassto chattel.
However, given the evidence presented by the Plaintiffs, the court cannot accept thisargument at thisstage.
The Plantiffs contend that the Defendants delayed forwarding mail to the Plaintiffsfor up to three months
after it wasreceived. Moreovey, it isdleged the Defendants cashed checks to which the Defendants were
not entitled. If the Plaintiffsare ableto substantiatethese dlegationsat tria, they may recover on their
conversion and trespass to chattel claims. Assuch, the Motion is denied asto Counts VII1 and 1X.

IX.  TheDefendants Are Entitled to Summary Judgment on the Plaintiffs Invasion of
Privacy Claim

The Pennsylvania Supreme Court has adopted the portions of the Restatement (Second) of Torts

Sectionsthat govern actionsfor invasion of privacy. Voge v. W.T. Grant Co., 458 Pa. 124, 327 A.2d

133 (1974). Whilean invasion of privacy plaintiff may proceed on any one of four theories, the Plaintiffs
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assert that the Defendants actions congtitute intrusion upon seclusion.?* Under thistheory, “[o]newho
intentionaly intrudes, physically or otherwise, upon thesolitude or seclusion of another or hisprivateaffairs

or concerns, issubject to liability to the other for invasion of hisprivacy if theintrusion would be highly

offensiveto areasonable person.” Larsen v. Philadel phia Newspapers, Inc., 375 Pa. Super. 66, 77, 543
A.2d 1181, 1186-87 (1988). Moreover, “[t]heright of privacy isaquaified right to be let alone; but to
be actionable, thealeged invasion of that right must be unlawful or unjustifiable.” Harrisv. Easton Pub.
Co., 335 Pa. Super. 141, 152, 483 A.2d 1377, 1383 (1984) (citation omitted).

Asaninitid matter, to the extent that Academy isassarting aninvasion of privacy clam, theclam
canbedismissed. Under Restatement (Second) of Torts Section 6521, “an action for invasion of privacy
can bemaintained only by aliving individua whose privacy isinvaded” because entitieslikeacorporation

have no right to personal privacy.® Cf. United States v. Morton Salt Co., 338 U.S. 632, 652 (1950)

(“[Clorporations can claim no equality with individualsin the enjoyment of aright to privacy.”). This
precludes Academy from bringing a claim for intrusion on seclusion.
In Harris, the Pennsylvania Superior Court discussed intrusion on seclusion in substantial detail:

An action pursuant to this section does not depend upon any publicity given to the person
whoseinterest isinvaded or to hisaffairs. Theinvasion may be (1) by physical intrusion
into aplacewherethe plaintiff has secluded himsdlf, (2) by use of the defendant’ s senses
to oversee or overhear the plaintiff'sprivate affairs, or (3) someother form of investigation
or examination into plaintiff's private concerns.

# The remaining three theories are appropriation of another’s name or likeness for commercial
purposes, unreasonable publicity given to another’s private life; and publicity that unreasonably places
another in afalse light before the public. Jenkinsv. Bolla, 411 Pa. Super. 119, 123, 600 A.2d 1293,
1295 (1992).

% The exception to thisis aclaim for appropriation of one’s name or likeness. Restatement
(Second) of Torts § 652I
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Thedefendant issubject to liability under this section only when he hasintruded into a

private place, or has otherwiseinvaded a private seclusion that the plaintiff hasthrown

about his person or affairs. Thereisaso no liability unless the interference with the

plaintiff’ sseclusonissubstantiad and would be highly offensiveto the ordinary reasonable

person.
335 Pa. Super. at 153-54, 483 A.2d at 1383-84 (citations omitted).

The Defendants assert that they did nothing more than collect checks from the Plaintiffs mail and
did not read any letters addressed to the Plaintiffs. While it may strain credulity to believe that the
Defendants opened mail addressed to the Plaintiffs and removed checks without examining any of the
envelopes contents, the Plaintiffs have offered nothing to support their assertion that the Defendants
intruded onthePaintiffs privateaffars. Indeed, thePlantiffs argument amountsto nothing morethanthe
bald assertion that the Defendants must have read their personal mail. Thisallegationiseroded by the
Plaintiffs own experiment, in which the Defendants’ cashed a personal check sent to Kaufman at
Academy. Had the Defendants read the letter accompanying the check, they no doubt would have redized
the check’ s personal nature and refrained from cashing it. Thefact that they cashed the check impliesthat
they did not, infact, read the personal communication that camewithit. Accordingly, the Plaintiffshave
failed to produce evidence to support their invasion of privacy claims.

X. The Defendants Are Not Entitled to Summary Judgment on the Counterclaim

Given the unsettled natureof the Plaintiffs claims, the Defendants counterclaim, which asserts
claimsfor breaches of various Loan Documents, cannot be resolved at present:

Thegenerd ruleisthat aparty who has materially breached acontract may not complain

if the other party refusesto perform hisobligations under the contract. A party also may

not ing st upon performance of the contract when he himsdlf isguilty of amateria breach

of the contract. Moreover, where the evidence to sustain the justification for discharge
is disputed, the jury must pass on it.
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Ott v. Huehler L umber Co., 373 Pa. Super. 515, 518, 541 A.2d 1143, 1145 (1988) (citations omitted).

Seeds0 Béfilev. Borough of Muncy, 527 Pa. 25, 30, 588 A.2d 462, 464 (1991) (“[A] party who suffers

aloss due to a breach of contract has a duty to make a reasonable effort to
mitigate hislosses.”). Accordingly, the Court has denied the Motion as it relates to the Defendants
counterclaim.
CONCLUSION

The Defendants are entitled to summary judgment on the Plaintiffs’ claims for intentional
interferencewith contractua relations(Count |11 only), violations of the BHCA andinvasion of privacy.®
Asto the remaining counts, the Motion is denied.

The court will issue a contemporaneous Order in accord with this Opinion.

BY THE COURT,

ALBERT W. SHEPPARD, JR., J.

% The Court has also granted summary judgment as to the Plaintiffs’ request for punitive
damages for their breach of contract claim.
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