IN THE COURT OF COMMON PLEASOF PHILADELPHIA COUNTY
FIRST JUDICIAL DISTRICT OF PENNSYLVANIA
CIVIL TRIAL DIVISION

GEORGE BOCHETTO, ESQUIRE : APRIL TERM, 2000
BOCHETTO & LENTZ
Plaintiffs : No. 3722
V. :
Commerce Case Program

KEVIN W. GIBSON, etdl.,
Defendants
: Control Nos. 010135 and 121655
ORDER

AND NOW, this13th day of March 2002, upon consideration of: (1) the Motion for Summary
Judgment of defendants, Kevin William Gibson, Esquire and Kassab, Archbold & O'Brien, L.L.C., and
the responsein opposition, and (2) the Motion for Summary Judgment of plaintiffs, George Bochetto and
Bochetto & Lentz, P.C., and the response in opposition, the respective memorandaand al other matters
of record, and in accord with the Opinion being filed contemporaneously with this Order, it is hereby
ORDERED that:

1. The defendants' Motion for Summary Judgment is Granted, and the plaintiffs

claims are Dismissed,

2. The plaintiffs Motion for Summary Judgment is Granted, and defendant Gibson’'s

counterclaim is Dismissed, and

3. The matter shall be marked ended.

BY THE COURT,

ALBERT W. SHEPPARD, JR., J.



IN THE COURT OF COMMON PLEASOF PHILADELPHIA COUNTY

FIRST JUDICIAL DISTRICT OF PENNSYLVANIA

CIVIL TRIAL DIVISION

GEORGE BOCHETTO, ESQUIRE : APRIL TERM, 2000
BOCHETTO & LENTZ

Plaintiffs : No. 3722

V. :
Commerce Case Program

KEVIN W. GIBSON, etdl., :

Defendants

: Control Nos. 010135 and 121655
OPINION

Albert W. Sheppard, Jr., J. o March 13, 2002

Paintiffs, George Bochetto (*Bochetto”) and Bochetto & Lentz, P.C. (“B&L") and defendants,
Kevin William Gibson (* Gibson”) and Kassab, Archbold & O'Brien, L.L.C. (“KOAQO") havefiled Cross-
Motionsfor Summary Judgment (“Motions’). For thereasons set forth, both Motionsaregranted, and this

action is dismissed.



BACKGROUND
This case stems from certain statements made by Gibson, aformer employee of KAO, and
Bochetto in connection with alegal malpractice action Gibson had brought against Bochetto in Chester
County (“ Chester County Action”)* on behalf of Pickering Hunt. Bochetto had previously represented
Pickering Hunt in anumber of legd actions, including an action rdated to Pickering Hunt' sinterest in certain
rea property and alegal ma practice action against Pickering Hunt’ sformer attorney, Daniel P. Mannix
(“Mannix”™).

Shortly after suit was commenced in Chester County, The Legd Intelligencer prepared and printed

astory (“Article’)? about the events underlying the Chester County Action. The Article was based
primarily on acopy of the complaint in the Chester County Action that Gibson had voluntarily faxed tothe
Article’ sauthor and aso included several comments by Gibson and Bochetto pertinent to the Chester
County Action. TheArticleincluded thefollowing alegedly defamatory statements made by Gibson or
drawn from the Complaint Gibson filed:
. “Theclub allegesthat Bochetto told it that it had an easement, which could be sold for
closeto $1 million. However, saysthe suit, Bochetto suppressed an expert’ s report,
which said that the interest may not be an easement, but rather areservation, which can

be revoked by the owners.”

! Pickering Hunt v. Bochetto, No. 99-08337 (C.P. Chester).

2 Donna Dudick, Fox Hunting Club Takes Aim at Former Attorney; Defendant Calls Action
“Garbage,” The Legadl Intelligencer, Oct. 20, 1999, at S3.
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“Initscurrent complaint, the Hunt saysthat . . . Bochetto contacted West Chester realtor
William Wood to provide a valuation of the Pickering Hunt rightsin the property.”
“ According to the complaint, Bochetto suppressed Wood' sreport to Steven K. Sandberg,
president of the Pickering Hunt non-profit.”

“The complaint also aleges that Bochetto called Wood and asked him to re-draft the
report, eliminating any referenceto the chances of successin court, and considering only
the designation of the property interest as an easement.”

“In responseto that request, the complaint says, Wood prepared a second report vauing
the interest as an easement to be somewhere between $831,000 and $1,245,000.
Bochetto then shared this second report with the Board of Governors of Pickering Hunt,
the complaint says.”

“ The instant complaint alleges negligence and breach of duty against Bochetto.”
“Theclub’'slawyer, Kevin Gibson, said lawyers haveaduty to providetheir clientswith
the information to allow them to make an ‘informed decision.””

“Gibson said that inthelast two years, he has handled about 20 mal practice claimsand lost
only one at the preliminary objection stage. The otherswere resolved through settlements
or court action.”

“Said Gibson, ‘ Over the years, it’s been my experience that the lawyers that yell the

loudest about being sued are usually the most guilty.””



. “Gibson, who said the vast mgjority of casesarereferred to him by lawyers, aso pointed
to theirony of Bochetto’' s stlatement againgt him, given that Bochetto represented the club
inits suit against Mannix. ‘Is the pot calling the kettle black here?”

Conversely, the alleged defamatory statement which is the basis of the Gibson counterclaim is:

. “Bochetto . . . took issue with Gibson, who is well-known as a plaintiffs
lawyer inlegal mapracticeactions. ‘Kevin Gibson hasused the pressrepeatedly
to humiliate area lawyersin baseless claims,” Bochetto said.”

Around thistime, Gilbbson communicated with the plaintiffs legal malpracticeinsurance
carrier, Coregis and Westport Insurance Company (“Coregis’), and sent the following E-mail:

Tony: an opportunity existsto mitigate the damage Pickering Hunt might incur asaresult

of the negligence | have dleged against George Bochetto. | believeit would bein the best

interests of Bochetto and hisinsurer to have pandl/assgned counsel contact me as soon as

possible. Theremay be away to negotiate a settlement of the underlying manner [sic] in
suchaway asto eliminate or compromisethe claimfor attorneysfeesbeing leveled against

Pickering Hunt. Please advise.

Compl. Ex. G.

Approximately one month later, Gibson wroteto the plaintiffs, Bochetto & B & L, renewinga

request for the plaintiffs’ file on Pickering Hunt. This letter included the following paragraph:

Y our officeisindireviolation of the Rulesof Professional Conduct by not turning over the

origina filethat belongsto Pickering Hunt. If forced to do so, | will fileaComplaint with

the Disciplinary Board, in that your office’ s continued refusd to surrender the origind file,

which isthe property of the client, isacontinuing ethical violation.

Compl. Ex. H.

On the basis of these events, the plaintiffs have alleged claims for defamation, commercial

disparagement andinterference with contract, and Gibson hasfiled acounterclaim (“ Counterclam”) for
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defamation against both plaintiffs.? Intheir Motion, the defendants assert that the statements attributed to
Gibson are not defamatory and that privilege attachesto the statements. Likewise, intheir Motion, the
plaintiffs argue that the defamation claims in the Counterclaim must be dismissed.
DISCUSSION

PennsylvaniaRuleof Civil Procedure 1035.2 dlowsacourt to enter summary judgment “whenever
thereis no genuineissue of any materid fact asto anecessary element of the cause of action.” A court
must grant amotion for summary judgment when anon-moving party failsto “adduce sufficient evidence
on an issue essentia to his case and on which he bears the burden of proof such that ajury could return

averdict in hisfavor.” Ertel v. Patriot-News Co., 544 Pa. 93, 101-02, 674 A.2d 1038, 1042 (1996).

l. Neither Party’s Defamation Claims are Sustainable
To sustain aclaim for defamation,

[A] plantiff must prove: (1) the defamatory character of thecommunication; (2) publication
by the defendant; (3) itsapplication to the plaintiff; (4) understanding by therecipient of its
defamatory meaning; (5) understanding by therecipient of it asintended to beapplied to
the plaintiff; (6) specia harm to the plaintiff; and (7) abuse of aconditionaly privileged
occasion.

42 Pa. C.S. 8 8343; Jonesv. Snyder, 714 A.2d 453, 455 n.6 (Pa. Super. Ct. 1998). Although the

parties defamation clamssuffer from different defects, each iswithout sufficient supporting evidenceand

is dismissed.

% The Counterclaim includes three counts for defamation, all of which arise from Bochetto’s
statement that Gibson has brought “ baseless claims” against local attorneys. The first count is brought
against Bochetto individually, and the second and third counts are brought against B& L based on
Bochetto’ s employment with and ownership of B&L.
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A. The Plaintiffs Cannot Sustain Their Defamation Claims
Theplantiffs defamation clamsare based on four categories of Satementsor actions: (1) Gibson's

alleged forwarding of the Chester County Action complaint to The Legal Intelligencer, (2) Gibson's

statements to The Legal Intelligencer, (3) Gibson's statement in an E-mail to Coregis regarding the

“negligence | have alleged against George Bochetto”, and (4) the statement in Gibson’ s letter to the
defendantsthat they are“indireviolation of the Rulesof Professional Conduct” and that their “ continued
refusal to surrender the origind file, whichisthe property of theclient, isacontinuing ethical violation.” In
confronting these clams, the defendants make two primary arguments:. (1) they are entitled to an absolute
judicid privilegein making the statements, and (2) the statements attributed to Gilbson are not defamatory.

1 Most of the Allegedly Defamatory Comments Are Protected by
Judicial Privilege

Pennsylvania courts have long upheld the principle of judicial privilege:

The reasons for the absolute privilege are well recognized. A judge must be freeto
administer thelaw without fear of consequences. Thisindependencewould beimpaired
were heto bein daily apprehension of defamation suits. The privilegeis aso extended to
partiesto afford freedom of accessto the courts, to witnesses to encourage their complete
and unintimidated testimony in court, and to counsal to enable him to best represent his
client’sinterests. Likewise, the privilege exists because the courts have other internal

sanctions against defamatory statements, such as perjury or contempt proceedings.

Thus, the privilege exists because there is arealm of communication essential to the
exploration of legd claimsthat would be hindered were there not the protection afforded
by theprivilege. Theessentid realm of protected communication isnot, however, without
bounds. Rather, the protected realm hastraditionally been regarded as composed only of
those communicationswhich areissued in theregular course of judicial proceedingsand
which are pertinent and material to the redress or relief sought.

Post v. Mendel, 510 Pa. 213, 221, 507 A.2d 351, 355 (1986) (quoting Binder v. Triangle Publications,

Inc., 442 Pa. 319, 323-24, 275 A.2d 53, 56 (1971)). Any doubts asto whether a particular matter is



relevant, pertinent or materia areto be “resolved in favor of relevancy and pertinency and materidity.”

Greenberg v. Aetnalns. Co., 427 Pa. 511, 514-15, 235 A.2d 576, 577-78 (1967).

Paintiffs argue that dthough judicid privilege may attach to the complaint in the Chester County
Action when it was filed and available to the public,* it does not apply to Gibson’s faxing a copy to

individuasconnected with The L egd Intelligencer. In presenting their argument, the plaintiffsrely on Pog,

quoted supra, and Barto v. Felix, 250 Pa. Super. 262, 378 A.2d 927 (1977). In Barto, counsel for a

convicted murderer rel ated the contentsof hisappel late brief, which contained defamatory remarksabout
police officersinvolved in the case, at apress conference. On appedl, our Superior Court found that the
attorney was not entitled to judicia privilege because“judicia immunity does not extend to remarks made
outside the judicia sphere.” 250 Pa. Super. at 268, 378 A.2d at 930.

Thiscourt believesthat Barto is substantidly different from theingtant case, at least with regard to

Gibson’ s sending of the Chester Count Action Complaint to The Legd Intelligencer.  Although the Opinion

isdlent on thispoint, it islikely that the attorney in Barto read aoud and commented on hisbrief at the
press conferencein question. In contrast, Gibsonis accused of nothing more than sending acopy of a
publicly filed document to anewspaper. Moreover, the Court cannot ignore the chilling effect that could
result from effectively precluding attorneys from forwarding copies of the pleadingsthey havefiled to the

press. Accordingly, Gibson’ sactionsin sending acopy of the Chester County Action complaint to The

* Plaintiffs implicitly acknowledge that while the limits of judicial privilege are unclear under
certain circumstances, it is beyond question that privilege applies to statements made in pleadings or in
court. See Greenberg, 427 Pa. at 514, 235 A.2d at 577 (“When alleged libelous or defamatory
matters, or statements, or allegations and averments in pleadings or in the trial or argument of a case are
pertinent, relevant and material to any issuein acivil suit, thereisno civil liability for making any of
them.”).



Legd Intelligencer fall within the scope of judicia privilege. See Robert D. Sack, Sack on Defamation

(2001) 88.2.1.3n.26 (“Lawyerswill often give copies of filed pleadingsto news media representatives
either as an accommodation or for public relations or legal strategy purposes. Asageneral rule, the
communicationisprivileged.”). Cf. Pelagatti v. Cohen, 370 Pa. Super. 422, 437, 536 A.2d 1337, 1344
(2987) (“[I]ntheinterestsof keeping the publicinformed, newspaper articlesareentitled to makefair and
accurate report of judicial proceedings. . ..").

Incontrast, Gibson’scommentsto The L egal Intelligencer arenot protected by judicid privilege.

Remarksabout Gibson' spractice, experienceand legd views, aswell asthoseabout Bochetto individudly,
were not made in the regular course of judicia proceedings and are neither pertinent nor material to the

redressor relief Gibsonisseeking. Thus, the second set of statementsin The Legd Intelligencer are not

privileged.

Itismuchlessclear whether judicid privilege appliesto Gibson’ sremaining statements. InPogt,
the Pennsylvania Supreme Court addressed aletter sent by an attorney to opposing counsdl that accused
the attorney of lying, having violated the Canons of Ethicsand of being a“piranha” The letter dso stated
that the author planned to notify the Disciplinary Board of the opposing attorney’ sconduct, and acopy of
the letter was sent to both the judge hearing the matter and to the Disciplinary Board. After considering
the policy underlying the existence of privilege, the Pennsylvania Supreme Court found that the letter was
not protected by judicia privilege:

We do not regard the alleged defamatory |etter in the instant case as having been issued

intheregular course of judicia proceedings as acommunication pertinent and materia to

theredresssought.  Although the letter made reference to matters which occurred in an

ongoing tria, theletter was not directly relevant to the court proceedings.  Accordingly,
we do not believeissuance of theletter waswithin thesphere of activitieswhichjudicia



immunity was designed to protect. The privilegeis not alicense for extra-judicial
defamation, and there isunnecessary potentia for abuseif |etters of the sort written in this
case are published with impunity. Formal procedures are available to address the
grievances which the writer of the letter perceived, without resort to extra-judicial
defamation.

The letter was not addressed to Judge Kelton, but rather a copy was merely sent to him.

Theletter did not state or argue any legal position, and it did not request any ruling or
action by the court. Nor did the communication request that anything contained in it
should even be considered by the court. Theletter was clearly not a part of the judicia
proceedingsto which it madereference, and merely forwarding acopy of theletter to the
court did not make it apart of those proceedings. Likewise, forwarding copies of the
letter to plaintiff’ saleged client, William H. Simon, M.D., and to the Disciplinary Board
of the Supreme Court of Pennsylvania did not render the letter a part of the tria
proceedings, and transmittal of those copieswould not logically have been expected to
affect thecourse of trial.  Thus, the policy of promoting an unfettered airing of issues at
trid isnot infringed by our holding that the letter published in this case was outside the
ambit of judicial immunity.

510 Pa. at 221-22, 507 A.2d at 355-56. The Superior Court relied on this discussion from the Post

decision in Preiser v. Rosenzweig, 418 Pa. Super. 341, 614 A.2d 303 (1992), aff’d, 538 Pa. 139, 646

A.2d 1166 (1994), when it rej ected the argument that an attorney’ s communication to the non-compul sory
Fee Dispute Committee of the Allegheny County Bar Association was privileged and specificaly declined
to “ adopt abroad approach in which the gpplication of judicial privilegeisnot limited to formal judicia
proceedings.” 418 Pa. Super. at 348, 614 A.2d at 306.

Ontheather hand, Pennsylvania courts have extended judicid privilege to numerous actions rel ated
tojudicia proceedingsand have not limited its gpplication to statements made in the courtroom. See, eg.,

Pawlowski v. Smorto, 403 Pa. Super. 71, 83, 588 A.2d 36, 42 (1991) (holding that absolute judicial

privilege appliesto private parties providing information to the proper authoritiesin connection with the

suspected commission of acrime); Mosesv. McWilliams, 379 Pa. Super. 150, 164-65, 549 A.2d 950,



957 (1988) (holding that witness' s statements to attorney during pre-trial conference were subject to

judicid privilege); Ganass v. Buchanan Ingersoll, P.C., 373 Pa. Super. 9, 19-22, 540 A.2d 272, 278-79

(1988) (holding that affidavitsfiled in abankruptcy action and lettersin response to court’ sinquiries were
subject tojudicia privilege). Commentatorshave recognized thisapplication of judicia privilegewhenthe
statement has some relation to a judicia proceeding:

The privilege protects communications by an attorney with apotentia adversary for the
purposeof settling adisputed matter and avoiding litigation; hence, oneof therequirements
of theprivilegeisthat therecipient of the communication bein someway interested in or
connected with the contempl ated proceeding, or at least reasonably perceived by the
speaker to be so.

Sack § 8.2.1 (footnote omitted and emphasis added). See also Pawlowski, 403 Pa. Super. at 81, 588

A.2d at 41 (Judicial privilege “encompasses pleadings and even less forma communications such as
preliminary conferences and correspondence between counsel in furtherance of the client’ s interest.”).
The Court believesthat the broader interpretation of judicid privilege holds here and that both Post

and Preiser are digtinguishablefrom thiscase. In each of those cases, the substance of the communication

borelittleto no reationto ajudicia proceeding. InPreiser, the statement related to avoluntary proceeding
before apand that could not be construed asjudicid in nature. Similarly, inPost, whiletheletter purported
to be notice of the sender’ sintent to file acomplaint with the disciplinary board, it was, in fact, not a
complaint or other legal document, and wasfilled with invectivesand characterizationsthat borelittle or
no relation to an action or proceeding based on professional misconduct. Thisis quite different from
Gibson’s communications to Bochetto and Coregis, which related to Bochetto’ s production of the
Pickering Hunt file, gpparently in connection with discovery inthe Chester County Action, andto Gibson's

attemptsto negotiate asettlement in the Chester County Action. Because these stlatementswere madein
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theregular course of judicia proceedings and were pertinent and materia to the advancement of Pickering
Hunt’ sinteregts, they fall within the scope of judicid privilege and cannot serve asthe bassfor adefamation
action.

2. Gibson’sRemaining Comments AreNot Capable of Having a Defamatory
Meaning

Gibson next arguesthat hisstatementsto The L egd Intelligencer areincapable of being understood

to have adefamatory meaning. The question of whether astatement isdefamatory isinitidly aquestion of

law. Kryeski v. Schott Glass Techs., 426 Pa. Super. 105, 116, 626 A.2d 595, 600 (1993). See also

Maier v. Maretti, 448 Pa. Super. 276, 282, 671 A.2d 701, 704 (1995) (“If the court determinesthat the

challenged publication isnot capable of adefamatory meaning, thereisno basisfor the matter to proceed
totrid; however, if thereisan innocent interpretation and an dternate defamatory interpretation, theissue
must proceed to the jury.”). A communication is of a defamatory character

[1]f it tends to harm the reputation of another as to lower him in the estimation of the
community or to deter third persons from associating or dealing with him. A
communicationisaso defamatory if it ascribesto another conduct, character or acondition
that would adversdly affect hisfitnessfor the proper conduct of hisproper business, trade
or profession. . . .

. .. [W]hen determining whether acommunication isdefamatory, the court will consider
what effect the statement would have on the minds of the average personsamong whom
the statement would circul ate.

Rush v. Philadel phia Newspapers, Inc., 732 A.2d 648, 652 (Pa. Super. Ct. 1999) (citation omitted).

When examining an alegedly defamatory statement, acourt may not look at the statementina
vacuum:
[T]he court must view the statementsin context, and determine whether the statement was

malicioudy written or published and tended to blacken aperson's reputation or to expose
him to public hatred, contempt, or ridicule, or toinjure himin hisbusinessor profession.
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Thetest to be gpplied in evauating any statement istheeffect thearticleisfairly caculated
to produce, theimpression it would naturaly engender, intheminds of theaverage persons
among whom it isintended to circulate. A critical factor in determining whether a
communication iscgpable of defamatory meaning thenisthe nature of the audience hearing
the remarks. Finaly, opinion without more does not create a cause of action in libel.
Instead, the dlegedly libeled party must demondtrate that the communicated opinion may
reasonably be understood to imply the existence of undisclosed defamatory factsjugtifying
the opinion.

Baker v. L afayette College, 516 Pa. 291, 296-97, 532 A.2d 399, 402 (1987) (citations and quotation
marks omitted).

This Court believesthat the remainder of Gibson's comments, when viewed in the context in which
they were made, do not have the potential to be defamatory in nature. Two statements address an
attorney’ sduty to provide clientswith “information to alow them to make an *informed decision,”” and
Gibson' sextensive experience and successin handling legal mapractice clams. Even when examinedin
the context of the entire Article, neither of these statementsreatesto either plaintiff in any way or hasthe
potentia tolower thereputation of the plaintiffsin the estimation of thosereadingthe Article. Accordingly,
neither of these statements may serve as the basis for a defamation action.

Similarly, theremaining statements cannot be understood to have adefamatory meaning because
they are nothing more than opinion. 1t has been specifically held that statements of opinion can serve as
the basis for a defamation claim only if they imply the existence of undisclosed defamatory facts:

Asindicated by thetrial court, statements of opinion, without more, are not actionable.

Communicated opinions are actionable, however, when they can be reasonably

understood to imply the existence of undisclosed defamatory facts. Whether aparticular

statement is opinion or fact isaquestion of law for thetrial court. However, in cases
whereaplausbleinnocent interpretation of thecommunication coexistswith an dternative

defamatory interpretation, the issue must proceed to ajury. To aid the court in its
determination of whether something is strictly an opinion, Pennsylvania has adopted the
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Restatement (Second) of Torts. Section 566 states:

A defamatory communication may consst of astatement intheformof an
opinion but a statement of this natureis actionable only if it impliesthe
allegation of undisclosed defamatory facts as the basis for the opinion.

Comment (c) of section 566 clarifies the distinction between a non-actionable “ pure”
opinion, and a potentially actionable “mixed” opinion. It states:

A simple expression of opinion based on disclosed or assumed
nondefamatory factsisnot itself sufficient for an action of defamation, no
matter how unjustified and unreasonable the opinion may be or how
derogatory itis. But an expression of opinion that is not based on
disclosed or assumed factsand thereforeimpliesthat there are undisclosed
factsonwhich the opinion isbased, istreated differently. The difference
liesin the effect upon the recipient of the communication. Inthefirs case
the communicationitself indicatesto him that thereisno defamatory factud
statement. In the second, it does not, and if the recipient draws the
reasonable conclusion that the derogatory opinion expressed in the
comment must have been based on undisclosed defamatory facts, the
defendant is subject to liability.

Greenv. Mizner, 692 A.2d 169, 174 (Pa. Super. Ct. 1997) (emphasis added and citations omitted). See

also Baker v. L afayette College, 350 Pa. Super. 68, 78, 504 A.2d 247, 252 (1986), aff’ d, 516 Pa. 291,

532 A.2d 399 (1987) (“ Statements of opinion without more are not actionable.”); Kryeski, 426 Pa. Super.
a 116, 626 A.2d at 600 (Statementsthat are*no morethan rhetorical hyperbole or avigorous epithet are
not defamatory.”).

According to the Article, Gibson stated that, “ Over the years, it'sbeen my experience that the
lawyersthat yel the loudest about being sued are usudly the most guilty,” and that Bochetto' s criticism of
him was an example of “the pot calling thekettleblack.” Both of these statements are nothing more than
opinion. Moreover, neither oneisbased on undisclosed facts: thefirst statement isbased on Gibson's

aleged extensve experience with legd madpractice clams, asreveded dsewhereinthe Article, whilethe
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second isbased on the plaintiffs representation of Pickering Hunt initslega malpractice action against
Mannix. Accordingly, none of the alegedly defamatory statementsis capable of having adefamatory
meaning. Thus, plaintiffs’ defamation claim must be dismissed.”

B. Gibson Cannot Sustain His Defamation Claims

Theplaintiffs Motionisbased on Gibson' sfailureto produce evidencethat he suffered damages
asaresult of Bochetto' s statement regarding Gibson’ s supposed propensity for filing “basd ess clams’
against locd attorneys. Gibson responds not by presenting evidence of damages, but rather by asserting
that he need not show special damages. Evenif thisistrue, Gibson' sfailure to demonstrate damages of
any kind fatally undermines his defamation claims.

Asdstated supra, an essential e ement of adefamation clamistheexistence of specia harmtothe
plaintiff. These“special damages’ have been defined as“ monetary or out-of-pocket |loss borne by the

defamation,” and have been contrasted with “ generadl damages,” whichinclude* proof that one sreputation

wasactually affected by thedander, or that she suffered personal humiliation, or both.” Walker v. Grand

Central Sanitation, Inc., 430 Pa. Super. 236, 245-46, 634 A.2d 237, 241-42 (1993). See aso Brinich

V. Jencka, 757 A.2d 388, 397 (Pa. Super. Ct. 2000) (equating general damages and “actual harm,”
including impairment of reputation and standing in the community, persona humiliation, and mental anguish

and suffering).

®> Gibson also contends that al of his statements are true and that “ proof of the truth of the
words by the defendant is a complete and absolute defense” in a defamation action. Hepps v.
Philadelphia Newspapers, Inc., 506 Pa. 304, 313, 485 A.2d 374, 379 (1984), rev’d on other
grounds, 475 U.S. 767 (1986) (citations omitted). However, because the statements cannot be
interpreted as having a defamatory character, the court did not reach thisissue.
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When confronted with defamation per se, including words of businessmisconduct, aplaintiff need
not establish specid damages. Chicardllav. Passant, 343 Pa. Super. 330, 341 n.5,494 A.2d 1109, 1115
n.5(1985). However, thisdoes not entirely excuse aplaintiff from establishing that he or she suffered
damages asaresult of the defamatory statement. InWalker, our Superior Court adopted therationdein
Restatement (Second) of Torts 8§ 366, which requiresavictim of dander per seto make some showing of
generd damages. The court stated that the only difference between defamation and defamation per seis
that in defamation per se cases a plaintiff need not establish pecuniary or economic loss:

Requiring the plaintiff to prove generd damagesin cases of dander per se accommodates
the plaintiff’ sinterest in recovering for damage to reputation without specificaly identifying
apecuniary lossaswel asthe court’ sinterest in maintaining sometypeof control over the
amount ajury should be entitled to compensate an injured person. On one hand, adander
per seplaintiff isrdieved of the burden to actually prove pecuniary loss asthe result of the
defamation; yet on the other hand, ajury will have some basis upon which to compensate
her. Allowing the plaintiff to submit aclaimfor redress upon the presumption that shewas
damaged, especialy inacase such asthis, wheretherecord is patently clear that no harm
was suffered, requiresthe court to blindly follow arule of law without regard to theredlity
of the situation presented. We cannot sanction, nor can wefind that our Supreme Court
has ever intended to sanction, such arule.

430 Pa. Super. at 251, 634 A.2d at 244. Seeaso Synyagy. Inc. v. Scott-Levin, Inc., 51 F. Supp. 2d 570,

581 (E.D. Pa. 1999) (holding that a showing of defamation per se would relieve plaintiff of burden of
proving specid damages, but that plaintiff’ sclamwould till fail becauseit did not show generd damages).
Here, Gibson hasfailed to produce evidencethat he suffered any damage, whether specid, generd

or otherwise. In sum, his claims for defamation must fail and are dismissed.
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C. Practical Considerations Militate
Against A Finding That The
Comments Were Defamatory.

This court submitsthat, as apractica matter viewed within the context of everyday litigationin
Philadelphia County, the statements at issue would not be viewed as defamatory.

Asnoted,® the Rush court instructed that the court should consider what effect the statement would
have on the minds of the average persons among whom the statement would circulate. Further, the Baker
court teaches that a critical factor in determining whether a communication is capable of defamatory
meaning then is the nature of the audience hearing the remarks. Here, the statements appeared in a
publication intended, primarily, for thelega community. Thisaudienceiswell aware of the penchant of
many litigatorsto rely on hyperbole and an acerbic tongue rather than reasoned debate to make a point.

Indeed, an unfortunate number of litigators come with a cause and not a case, and resort to conduct which
congtitutes an abandonment of those attributesof civilization that it hastaken our ancestorsfivethousand
yearsto develop.” Conduct which, sometimes, is euphemistically termed “going for the jugular.”

In summary then, this court does not believe that the recipients of the statements would have
attached adefamatory meaning to those statements. Rather, they would have smiled knowingly at the

prospect of two litigators with heightened hormones “going at it”.

®Supra., page 12.

"Even our Supreme Court found it worthwhile to promulgate Rules of Civility.
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1. The Plaintiffs Cannot Sustain Their Commercial Disparagement and Intentional
I nterference with Contractual Relations

Pennsylvanialaw defines commercial disparagement as follows:

[T]he publication of a disparaging statement concerning the business of another is
actionablewhere: (1) the satement isfase; (2) the publisher ether intendsthe publication
to cause pecuniary loss or reasonably should recognize that publication will result in
pecuniary loss; (3) pecuniary lossdoesin fact result; and (4) the publisher either knows
that the statement is false or actsin reckless disregard of its truth or falsity.

Pro Gold Mfg., Inc. v. Tribune Review Newspaper Co., 761 A.2d 553, 555-56 (Pa. Super. Ct. 2000)

(citing Restatement (Second) of Torts § 623(A) (1977) and distinguishing between commercia
disparagement and defamation). A successful claim for intentiona interference with contractua relations
must satisfy four el ements:
(1) the existence of a contractual, or prospective contractual relation between the
complainant and a third party; (2) purposeful action on the part of the defendant,
specificaly intended to harm the existing relation, or to prevent aprospective relation from
occurring; (3) the absence of privilege or justification on the part of the defendant; and (4)

the occasioning of actual legal damage as aresult of the defendant’ s conduct.

Strickland v. University of Scranton, 700 A.2d 979, 985 (Pa. Super. Ct. 1997) (citation omitted).

Pennsylvanialaw permits an intentional interference action based on both existing and prospective

contractua relationships. Glennv. Point Park College, 441 Pa. 474, 477-78, 272 A.2d 895, 897 (1971);

Glazer v. Chandler, 414 Pa. 304, 308, 200 A.2d 416, 418 (1964).

Thedefendantsfirst assert that judicia privilege protectsthem against the plaintiffs commercia
disparagement and intentiond interference daims, asit did in the context of the plaintiffs defamation daim.
Indeed, “ the absol ute privilege accorded an attorney in representation of aclientinjudicia proceedingsis

not limited to protection againgt defamation actions’ and gppliesequdly to intentiond interference and other
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tort clams. Brownv. DelawareValley Transplant Program, 372 Pa. Super. 629, 633-34, 539 A.2d 1372,

1374-75 (1988) (citations omitted). Thus, those statements protected by judicid privilegein adefamation

context are ssimilarly protected in an intentional interference and commercial disparagement setting.
Gibson' sremaining satements are dso an ingppropriate basisfor elther anintentiond interference

or acommercid disparagement clam. Aspart of their commercia disparagement claim, the plaintiffs bear

the burden of establishing that Gibson’scommentsto The L egal Intelligencer arefa se, but no evidence has

been produced that would support such aconclusion. Moreover, given thefact that Gibson's comments
were either opinion or incgpable of having adefamatory nature, thereis nothing to show that Gibson acted

improperly, aswouldberequired for anintentiona interferenceclaim. Cloverleaf Dev., Inc. v. Horizon Fin.

E.A., 347 Pa. Super. 75, 83, 500 A.2d 163, 167 (quoting Yaindl v. Ingersoll-Rand Co. Standard

Pump-Aldrich Div., 281 Pa. Super. 560, 581 n.11, 422 A.2d 611, 622 n.11 (1980)). Accordingly, the

plaintiffs’ intentional interference and commercial disparagement claims are dismissed.
CONCLUSION
For the reasons discussed, this court finds that each of the Parties’ claimsis unsupported by
aufficient evidence. The Cross-Moationsfor Summary Judgment are being granted and all clamsare being
dismissed. This court will enter a contemporaneous Order in accord with this Opinion.

BY THE COURT,

ALBERT W. SHEPPARD, JR.,J



