IN THE COURT OF COMMON PLEASOF PHILADELPHIA COUNTY

FIRST JUDICIAL DISTRICT OF PENNSYLVANIA

CIVIL TRIAL DIVISION

GEORGE DEARLOVE, and : NOVEMBER TERM, 2001
ANNAREGINA ROBERTS
Plaintiffs, : No. 1031
V. : COMMERCE PROGRAM

GENZYME TRANSGENICS CORPORATION, : CLASSACTION

Defendant. : Control No. 092104

ORDER

AND NOW, this 31st day of December 2002, upon consideration of defendant, GTC
Biotherapeutics, Inc. f/k/aGenzyme Transgenics Corporation’sMotion for Reconsideration of Its Petition
to Dismiss Pursuant to 42 Pa. Cons. Stat. Ann. 85322(e), the plaintiffs’ response in opposition, the
respective memoranda, all mattersof record, and in accord with the contemporaneous Opinion filed of

record, it is hereby ORDERED that the Motion is Denied.

BY THE COURT,

ALBERT W. SHEPPARD, JR., J.



IN THE COURT OF COMMON PLEASOF PHILADELPHIA COUNTY

FIRST JUDICIAL DISTRICT OF PENNSYLVANIA

CIVIL TRIAL DIVISION

GEORGE DEARLOVE, and : NOVEMBER TERM, 2001
ANNAREGINA ROBERTS
Plaintiffs, : No. 1031
V. : COMMERCE PROGRAM

GENZYME TRANSGENICS CORPORATION, : CLASSACTION

Defendant. : Control No. 092104

OPINION

Albert W. Sheppard, Jr., J. .o December 31, 2002

Defendant GTC Biothergpeutics, Inc. f/k/aGenzyme Transgenics Corporation (“GTC”), hasfiled
aMoationfor Recongderation of ItsPetitionto Dismissplaintiffs classaction Complaint pursuant to 42 Pa.
C. S. §5322(e). For the reasons set forth, the court isissuing a contemporaneous Order denying the
Motion for Reconsideration.

FACTUAL ALLEGATIONS

The operative facts can be briefly summarized. Plaintiffs, George Dearlove and Annaregina
Roberts, filedthisclassaction alleging that GTC canceled the putative plaintiffs stock options, originaly
granted to them pursuant to GTC' s 1993 Equity Incentive Plan (“Plan”), in violation of the Plan. Compl.,

11 29-31.



GTCisabiopharmaceuticascompany with its headquartersand principa placeof businessat 175
Crossing Boulevard, Framingham, Massachusetts. Petition, 11 1-2. Framingham, Massachusettsis
located approximately 290 miles from Philadel phia, Pennsylvania. Petition, T 4; Answer?, | 4.

Previoudy, GTC owned asubsidiary cdled PrimedicaCorporation, dso abiotechnology company
withits headquartersand principa place of businessin Worcester, Massachusetts. Petition, §28; Answer,
128. GTCdso previoudy owned Primedica sfivesubsdiaries: PrimedicaWorcester, Inc. (principa place
of businessin Worcester, Massachusetts), Primedica Cambridge, Inc. (principal place of businessin
Cambridge, Massachusetts), PrimedicaArgus Research Laboratories, Inc. (principa place of businessin
Pennsylvani&), PrimedicaRedfield, Inc. (principa placeof businessin Redfidd, Arkansas), and Primedica
Rockville, Inc. (principa place of busnessin Rockville, Maryland). Petition, 1 29-34; Answer, 11 29-34.
(Primedica Corporation and its five subsidiaries will be referred to in this Opinion, collectively, as
“Primedica.”)

The plaintiffs are employees of Primedica Argus Research Laboratories. Compl., 14. Plaintiff,
George Dearlove, resdesin Landenberg, Pennsylvania, and plaintiff, Annaregina Roberts, residesin

Philadelphia, Pennsylvania. Compl., 11 1-2; Answer, 1 51.

! “Petition” refersto defendant’ s Petition to Dismiss.
2 “Answer” refersto plaintiff’s Answer to the Petition to Dismiss.

3 Plaintiffs allege that Primedica Argus Research Laboratories, Inc.’s principa place of
businessisin Horsham, Pennsylvania, whereas defendant alleges that it isin Argus, Pennsylvania.
Petition, 1 32; Answer, 1 32. For present purposes thisis not a disputed material fact. The parties
agree that Primedica Argus Research Laboratories, Inc.’s principal place of businessisin Pennsylvania,
although not in Philadel phia County.



IN 1993, GTCinstituted astock option plan entitled the 1993 Equity Incentive Plan (“Plan”) to
award GTC stock optionsto theemployeesof GTC and Primedica. Petition, 1115-6. Beginningin 1993,
GTC awarded stock options pursuant to the Plan to Primedicaemployees, including the plaintiffs. Petition,
19142-43; Answer, 1142-43; Compl., 116, 9. The Plan statesthat its provisions“shall be governed by
and interpreted in accordance with the laws of the Commonwealth of Massachusetts.” Petition, 1 9.

On February 26, 2001, GTC sold Primedicato Charles River Laboratories International, Inc.
(“Charles River”), abiotechnology company with its headquarters and principa place of businessin
Wilmington, Massachusetts. Petition, 135-36. Defendant contendsthat upon the sale of Primedica, “the
Plan required the exercise or cancellation of the vested shares held by those employees within ninety days
of theclosing of thesale.” Petition, 145. Accordingto GTC, on March 9, 2001, it notified Primedica
employees who held stock options that they had until May 26, 2001 to exercise their vested options.
Petition, 146; Answer, 11146, 51. Plaintiffsdisputethis, contending that no Pennsylvaniaemployeewas
givennotice. Thosestock optionsheld by Primedicaemployeeswhich were not exercised by May 26,
2001, were canceled. Compl., 1 31.

Dearlove and Roberts bring the complaint on behalf of a putative class which includes “all
employees of Primedica Corporation and it[s] subsdiarieswho, asof February 7, 2001, had been awarded
stock optionsand who had not yet exercised their options.” Compl., §13. Plaintiffsallege that the putative
classiscompaosed of 641 former employeesof Primedica. Answer, 11142-43. Plaintiffsbasethisalegation
on adocument produced by defendant containing the last known addresses of dl employees of Primedica
who, as of February 7, 2001, had been awarded stock options and who had not yet exercised their

options. Answer, Ex. 5, Defendant’ s Response to Plaintiffs Request for Interrogatories No. 1.



Paintiffsalegethat of these 641 former Primedicaemployees, 299 (or 46.6%) have addressesin
M assachusetts, 145 (or 22.6%) have addressesin Pennsylvania (17 of whom arein Philadelphia), 70 (or
10.9%) have addressesin Maryland, 68 (or 10.6%) have addressesin Arkansas, and 59 (or 9%) have
addressesin eeven other states (including 19 in Connecticut, 8 in Rhode Idand and 6 in New Hampshire).
Answer, 1 42.

Defendant alegesthat “[a]sof February 26, 2001, stock optionsissued pursuant to the Plan were
held by 38 current and former employees of Primedica Corporation, 301 current and former employees
of PrimedicaWorcester[, Inc.] and Primedica Cambridge|, Inc.], 78 current and former employees of
Primedica Rockvillg[, Inc.], 153 current and former employees of Primedica Argus [Research
Laboratories, Inc.], and 66 current and former employees of Primedica Redfield[, Inc.].” Petition, {42.

Intheir complaint, plaintiffs have aleged three counts against defendant GTC: breach of contract,
breach of covenant of good faith and fair deding, and unjust enrichment. Compl., 11 28-36; 37-42; 43-47.

In its petition, defendant seeks to dismiss the complaint based on forum non conveniens and
contendsthat this case should be brought by plaintiffsin Worcester County, Massachusetts. OnJuly 19,
2002, this court denied defendant’ s petition to dismiss, and on September 25, 2002, defendant filed this

Moation for Reconsideration of that petition.*

* Meanwhile, on August 19, 2002, defendant filed a motion for summary judgment to which
plaintiffs will be filing a response.



DISCUSSION
Standard of Proof to Dismiss Based on Forum Non Conveniens
Motionsfor reconsideration are* discouraged unless| ] factsor law not previoudy brought to the

atention of the court areraised.” S.A. Arhittier, et d., Philade phia Court of Common Pleas Civil Practice

Manud, 8§ 7-2.8 (10th ed. 2000). A tria court may consider motions for reconsideration because it has

inherent power to reconsider its own rulings. Moorev. Moore, 535 Pa. 18, 25, 634 A.2d 163, 167

(1993); Key Automotive Equipment Specialists, Inc. v. Abernethy, 431 Pa. Super. 358, 362, 636 A.2d

1126, 1128 (1994) (citation omitted). Intheinstant motion for reconsideration, the defendant hasraised

anew case, Humesv. Eckerd Corporation, 807 A.2d 290 (Pa. Super. 2002), which our Superior Court

issued very shortly after thiscourt denied defendant’ s petitionto dismiss. Thiscourt considersdefendant’s
motion for reconsideration based on this new law.

Initspetitionto dismiss, the defendant relied on 42 Pa. C. S. 8 5322(e) (“ Section 5322(€)”), which
permitsa Pennsylvaniacourt to dismissametter in whole or in part when the court findsthat in the “interest
of subgtantia justice,” the matter should be heard in aforum outside Pennsylvania. To andyze defendant’s

petition to dismiss, this Court relied on the Superior Court’ sdecision in Jonesv. Borden, Inc., 455 Pa.

Super. 110, 114, 687 A.2d 392, 394 (1996), which held that the analysisfor petitionsto transfer pursuant
toPa. R. Civ. P. 1006 appliesto petitionsto dismiss pursuant to Section 5322(e) because both types of
petitions emanate from the common law doctrine of forum non conveniens.

The andysis enunciated in Jones, infra, focusesfirst on whether the case could be brought in an
aternativeforum, and oncetheviability of an alternative forum is confirmed, whether the defendant can

show that the plaintiff’ s choice of forum isvexatious or oppressive. Jones, 455 Pa. Super. at 114, 687



A.2d at 394; See also Cheeseman v. Letha Exterminator, Inc., 549 Pa. 200, 213, 701 A.2d 156, 162

(1997); Farley v. McDonnell Douglas Truck Services, Inc., 432 Pa. Super. 456, 462, 638 A.2d 1027,

1030(1994). Thisandyssspecificdly reectsthe congderation of any “ privateand publicinterest factors,”
such astheinterest in not overburdening aparticular court’ sdocket and theinterest in acourt not having
to apply another state’ slaw. By an Opinion dated July 19, 2002, this court applied theanalysisusedin
Jones, colloquidly referred toin the caselaw as* the Cheeseman oppressive and vexatioustest,” and denied
defendant’ s petition to dismiss.

Shortly thereafter, on September 5, 2002, our Superior Court issued its opinion in Humes v.

Eckerd Corporation, infra, which specifically addressesthis court’ s July 19, 2002 Opinioninthis case and

more generdly discussesthe proper andysisto be applied to petitionsto dismiss based on Section 5322(e).

The Court reviewed the existing casdaw and determined that “ Aerospace, Jones, Shearsand Alford would

have usapply [the oppressive and vexatioustest of ] Cheeseman to Section 5322(e) petitionsin the same

manner we apply it to Rule 1006(d)(1) petitions.” Humes, 807 A.2d at 293. Despite these cases,

however, the Court found itsdecisonin Poley v. DelmarvaPower and Light Company, 779 A.2d 544 (Pa.

Super. 2001), to be more persuasive. Humes, 807 A.2d at 295.

In Poley, infra, the Superior Court held that the proper analysisfor apetition to dismissbased on
Section 5322(e) isto permit aplaintiff’s choice of forum to stand unless there are “weighty reasons’ to
dismissthe case. The Court stated that:

[t]he two most important factorsfor the court to consider [in making the determination of

whether to dismissasuit onthe basis of forumnon convenieng| are (1) aplaintiff’schoice

of the place of suit will not be disturbed except for weighty reasons, and (2) no action will

be dismissed unlessan dternativeforumisavailableto the plaintiff. Besatrice Foods Co.
v. Proctor and Schwartz, 309 Pa. Super. 351, 359, 455 A.2d 646, 650 (1982).




Furthermore, “acourt will therefore not dismissfor forumnon conveniens unlessjustice
strongly militatesin favor of relegating the plaintiff to another forum.” 1d., 309 Pa. Super.
at 360, 455 A.2d at 650 (emphasisadded). Thisisespecidly true when the plaintiff has
chosen to litigate in his or her home forum. [citation omitted].

Poley, 779 A.2d at 546, citing Page v. Ekbladh, 404 Pa. Super. 368, 590 A.2d 1278, 1279-80 (1991),

app. denied, 529 Pa. 651, 602 A.2d 861 (1992). The Humes Court stated its preference for thisanalysis
by stating that “[i]n the absence of specific guidance from the Pennsylvania Supreme Court, and after
consideration of the existing body of caselaw, wewill follow Poley, [ ] and declineto find error inthe
lower court’ srefusal to apply Cheeseman to this Section 5322(€) petition.” Humes, 807 A.2d at 295.°

Therefore, in considering the instant motion for reconsideration, this court will rely ontheandysis

as set forth in Humes and Poley, rather than the Cheeseman oppressive and vexatioustest as set forth in

s

nes.

. Availability of An Alternative Forum
Thethreshhold consideration iswhether this case could be brought in an aternative forum. Poley,

779 A.2d at 546 (citation omitted); See also Farley, 432 Pa. Super. at 463, 638 A.2d at 1030.

For the reader’ sconvenience, this court repeatsthe analysisfromits July 19, 2002 Opinion here.
Plaintiffsargue that this action could not be maintained as a nationwide class action in M assachusetts

becausethat Commonwedlth’ sclassaction rule, specificaly Mass. R. Civ. P. 23(b) (“Rule23(b)"), does

®> Ultimately, the Superior Court in Humes did not reach an analysis of whether there were
weighty reasons for the trial court to have dismissed the action. Instead, the Superior Court found that
the trial court had abused its discretion in dismissing the action because it had improperly relied on a
complaint filed in New Jersey and without reliance on that complaint, the record before the trial court
was insufficient to support dismissal pursuant to Section 5322(e). Humes, 807 A.2d at 296-97. The
Superior Court reversed the dismissal and remanded the case.

7



not permit a putative class member to opt out of aclassaction. Without an opt-out provision, plaintiffs
argue that M assachusetts would not be able to comply with the United States Supreme Court’ s mandate

of Phillips Petroleum Co. v. Shutts, 472 U.S. 797, 811 (1985), that astate must permit a potentid plaintiff

the opportunity to opt out of aclassaction. Pitfs Memorandum of Law In Opposition to the Petition to
Dismiss, p. 11. Plantiffsfurther argue that notwithstanding the absence of an dternative forum for what
they hope will be a nationwide class action, it would be inappropriate to find that the putative class
members could bring individua actionsin aternative fora because Pennsylvaniafavors class actionsin
circumstances where claims of many individuals can be resolved together. Id. at 13.

In response, GTC contends that, despite the absence of an opt-out provision, this potential
nationwide class action could be maintained in Massachusetts in accordance with the United States
Supreme Court’ s mandate because a M assachusetts court may assert personal jurisdiction over anon-
Massachusetts resident where there exists “ some minimum contact with the Commonwed th which resulted
from an affirmative, intentional act of the[party].” Def’ sMemorandum of Law In Support of ItsPetition
to Dismiss, p. 3, quoting Nilev. Nile, 432 Mass. 390, 734 N.E.2d 1153, 1158 (2000); See Eldridge v.

Provident Companies, Inc., No. 97-1099, 2000 WL 289640, * 2-3 (Mass. Super. 2000) (In consderation

of amotion for nationwide class certification, the court held that “the opportunity to opt out [of the class]

may not be required in thoseinstances where a state can establish persond jurisdiction over al plaintiffs
or where the quest for equitablerelief predominates over the pursuit of money damages.”). GTC contends
that a M assachusetts court could assert persond jurisdiction over Dearlove and Roberts, aswell aseach
of the members of the putative class, because al of them have worked to generate profitsfor GTC, a

Massachusetts company, and participated in GTC’ s stock option Plan which was administered in



Massachusetts. Def’s Memorandum of Law In Support of Its Petition To Dismiss, pp. 3-4. Thus, GTC
arguesthat aMassachusetts court could serve asan dternative forum for this action because it could satisfy
due process concerns ssmply by providing notice and an opportunity for the putative class membersto
object. Furthermore, GTC urgesthat afinding that plaintiffs could bring individud actionsin Massachusetts
satisfies the requirement that an alternative forum be available for the plaintiffsto litigate their claims. Id.

Thiscourt is persuaded that a M assachusetts court could serve as an alternative forum for this
action based on assertion of personal jurisdiction over the putative class members. However, the existence
of the alternative forum is not dispositive.

1. Whether Weighty Reasons Exist to Disturb Plaintiff’s Choice of Forum

The next consideration iswhether there are weighty reasonsto justify relegating the plaintiffsto
another forum. InitsMotion for Reconsideration, GTC contendsthat this court will be required to apply
Massachusetts law to plaintiff’ s claims because the Plan providesthat itsprovisons“ shdl be governed by
and interpreted in accordance with thelaws of the Commonwealth of Massachusetts’ (Petition, 9), and
that these clams present “novel questions of Massachusetts corporate and contract law” better analyzed
by a Massachusetts court. Motion for Reconsideration, p. 5.

InHumes, our Superior Court specifically addressed theissuethat GTCraises,i.e, that inandyzing
aSection 5322(e) petition to dismiss, acourt should consder what law will ultimately govern the merits of
the plaintiffs’ clams. The Humes Court stated:

In the past, when applying the public and private factor analysis to Section 5322(e)

petitions, this Court hasfound it necessary to takeinto account theissue of conflict of law.

In Farley v. McDonnell Douglas, 432 Pa. Super. 456, 638 A.2d 1027 (1994), apanel of

this Court noted that * [t]hereis an appropriateness, too, in having thetrid . . . inaforum
that isat homewith the state law that must govern the case, rather than having acourt in




some other forum untangle problemsin conflict of laws, and in law foreign to itself.’
Farley, 638 A.2d at 1020 [citations omitted].

Therefore, based on thislanguage in Humes, GTC arguesthat the application of another state’ slaw to

plantiffs damsquaifiesasaweghty reasonto disturb plaintiffs choice of forum and to dismisstheaction
from this court.

Plaintiffs assert that assuming Massachusetts law gpplies, thisfactor does not warrant dismissal of
thiscasefrom plaintiffs homeforum becausethiscourt is practiced in applying other Sates’ laws. Pitfs
Memorandum of Law In Oppositionto Motion for Reconsideration, pp. 5-6. Plaintiffsfurther assert that
GTCfallsto support itsargument with any examplesof courtsthat have granted apetition to dismissbased
on the fact that another state’ s law would have to be applied, and that the examplesthat GTC does cite

areinapposite. Plaintiffs contend that the case of Plum v. Tampax, Inc., 399 Pa. 553, 160 A.2d 549

(1960), isdistinguishable becausein that case, “there was no contact with Pennsylvaniaand the gpplicable
law wasDanish.” Pltfs Memorandum of Law In Oppositionto theMotion for Reconsideration, p. 8. This
court agreeswith plaintiffsthat applying another country’ s law is distinguishable from applying another
state’s law, and the former reason to dismiss does not exist here.

In addition, plaintiffs contend that Shearsv. Rigley, 424 Pa. Super. 559, 623 A.2d 821 (1993),

and Farley v. McDonnell Douglas Truck Services, 432 Pa. Super. 456, 638 A.2d 1027 (1994), are

inapposite because the outcome of each case rejected dismissal. Pitfs Memorandum of Law In
Opposition to the Motionfor Reconsideration, p. 8. In Shears, the Superior Court affirmed the denia of
the petition to dismiss, and in Farley, the Superior Court reversed and remanded the case because it found

that the trial court abused its discretion in granting the petition to dismiss.

10



Paintiffsfurther assert that Cinousisv. Hechinger Dept. Store, 406 Pa. Super. 500, 594 A.2d 731

(1991), and Endrev. Trump Marina, 42 Pa. D.& C.4th 106 (Pa. Com. Pl., 1999), are ingpposite because

the critical factor for dismissing those cases was that there was a complete absence of any significant
contacts with Pennsylvania® Pitfs Memorandum of Law In Opposition to the Motion for

Recondderation, p. 8. Thiscourt agreeswith plaintiffs analyssand distinguishes Cinousisand Endrefrom

theingtant case. Here, plaintiffs Dearlove and Roberts have dleged that they areresdents of Pennsylvania,
and that 22.6% of the putative class membersreside in Pennsylvania (17 of whom reside in Philadelphia).
Compl., 111-2; Answer, §142. Plaintiffsalegethat they are employeesof Primedica Argus Research
Laboratorieswhichislocated in Pennsylvaniaand which GTC formerly owned asasubsidiary. Compl.,
14; Petition, 1 28, 32; Answer, 1128, 32. Faintiffsfurther allegethat GTC awarded the stock options
a issueto plaintiffsin 1993 when they worked at PrimedicaArgus Research Laboratoriesin Pennsylvania
Compl., 116, 9; Petition, 11 5-6, 42-43; Answer, 1142-43. Admittedly, these facts may not evidence
an overabundance of significant contactswith Pennsylvania, but they do reveal some significant contacts

and therefore, this court does not find Cinousis or Endre to be factually similar.

® |In Cinousis, the Superior Court reiterated the findings of thetrial court, asfollows: “The
plaintiffs are not residents of Pennsylvania. The pertinent events giving rise to the cause of action
occurred outside of Pennsylvania. The relevant medical records of plaintiff’sphysician . . . are located
outside of Pennsylvania. The known witnesses reside outside of Pennsylvania and any additional
witnesses will most likely reside outside of Pennsylvania. Finally, the plaintiffs have another more
convenient forum available to them in New Jersey.” Cinousis, 406 Pa. Super. at 504, 594 A.2d at
733. These findings point to an absence of contacts with Pennsylvania. Similarly, in Endre, the
Superior Court stated that “both parties are from New Jersey, all of the witnesses work and/or livein
New Jersey, and the accident in question occurred in the State of New Jersey” and that “the defendant
has shown the action to be inconvenient not only for themselves [sic], but for the plaintiff aswell.”
Endre, 42 Pa.D& C.4th at 109-110.

11



The Superior Court in Humes emphasized the following language in Poley: “A court will .. . not

dismissfor forumnon conveniens unlessjustice strongly militatesin favor of relegating the plaintiff to
another forum. [citation omitted]. Thisisespecidly truewhen the plaintiff has chosentolitigatein hisor her
homeforum. [citation omitted].” Humes, 807 A.2d at 293-94, citing Poley, 779 A.2d at 546 (citing Page
v. Ekbladh, 404 Pa. Super. 368, 590 A.2d 1278, 1279-80 (1991), app. denied, 529 Pa. 651, 602 A.2d
861 (1992)). Thus, whilegiving due consideration to the reasonsto dismissthisaction raised by defendant
initsPetitionto Dismissand Motion for Reconsideration, based on our Superior Court’ sinstruction to
favor aplaintiff’ schoice of itshomeforum, and based on the factswhich reveal significant contactswith
Pennsylvania, this court does not find sufficiently weighty reasons to trump plaintiffs' choice of forum.
CONCLUSION

For the reasons discussed, defendant’s Motion for Reconsideration of Its Petition to Dismiss
pursuant to 42 Pa. C. S. 8§ 5322(e) isdenied. The court will enter a contemporaneous Order
consistent with this Opinion.

BY THE COURT,

ALBERT W. SHEPPARD, JR., J.

12



