IN THE COURT OF COMMON PLEASOF PHILADELPHIA COUNTY
FIRST JUDICIAL DISTRICT OF PENNSYLVANIA
CIVIL TRIAL DIVISION

JAMES DIVERGILIS, ESQUIRE . JULY TERM, 2001
Maintiff : No. 1563
V. . COMMERCE PROGRAM

GARY S. SILVER, ESQUIRE, individually
and General Partner, Silver & DiVergilis,

Defendant . Control No. 120590

OPINION

ThisOpinioniswrittenin support of thisCourt’ sfinding Defendant, Gary Silver, Esquire(“ Siliver”)
in contempt, pursuant to both Plaintiff, James DiVergilis, Esquire (“DiVergilis’),’s Amended Petition for
Contempt of the Order, dated November 8, 2001, and pursuant to a Rule to Show Cause, issued sua
sponte by this Court on March 26, 2002, for Silver’ sfailure to appear without due cause at the scheduled
hearing on that date. Following ahearing held on April 25, 2002, this Court determined that Silver's
continued failure to respond to the Amended Petition for Contempt, despite Silver’ s own request for an
extensonto answer said petition, aswell ashisingppropriate and lessthan credible excusefor not attending
the March 26™ hearing and repeated “ eleventh hour” request for an extension, warrantsthat Silver isheld
in contempt.

BACKGROUND

A recitation of the procedural history, or rather, procedural morassis necessary to gain aclear

understanding of thiscase. Thismatter arosefrom aPetition for aPreiminary Injunction, filed by Paintiff

DiVergilis, seeking inter alia to compel Defendant Silver to complete various actions necessary to



compl etethe dissolution of the partnership of two lawyers, including providing DiV ergiliswith accessto
the partnership books, bank statements and business accounts, paying certain back due taxesand filing tax
returns, closing certain bank accounts and paying certain bills of the partnership. See Petition for
Preliminary Injunction - Proposed Order. This Petition wasfiled on July 13, 2001. Following aninitia
status conference with the parties on July 23, 2001" and arequest from both partiesto reschedule theinitia
Rule to Show Cause, a preliminary injunction hearing was scheduled for August 1, 2001.

At the August 1* hearing, the parties reached a partia settlement, pursuant to which, Silver agreed
to many of therequestsin the Petition. An Order of Stipulation of Agreement was entered onthat date and
was endorsed by Richard Q. Hark, Esg. on behaf of Plaintiff DiVergilis, Mr. Silver, who represented
himsdf pro se, and this Court (“ Stipulated Order”). The Stipulated Order incorporated the transcript of
the hearing held on August 1, 2001. Specifically, Silver agreed to the following:

(1) to sign the partnership dissolution document on August 1, 2001 and

to deem the partnership of Silver & Divergilis dissolved as of December 31, 1999;
(2) to provide DiVergilis within ten (10) days with all books and records of the
partnership within Silver’s custody or control;

(3) to provide DiVergilis with a cashier’s check in the amount of $ 8,889,
representing half of the previous payment of federal taxes of the partnership;

(4) to refrain from issuing partnership checks without DiVergilis' s actual
signature or express approval;

(5) to have no open bank accountsin the partnership’s name or close any existing
accounts;

(6) to provide statements of the partnership bank accounts to determine if any funds
are left from June, 1999 through June, 2001,

(7) to investigate and contact the Registrar of Wills and assume responsibility of
anotice sent July 24, 2001 to DiVergilis, to determine why DiVergiliswas

listed as administrator of an estate;

!1t appears that Defendant Silver attended this conference by telephone, but he was not
physicaly present.



(8) to provide proof within ten (10) days that the account number 6517866,

relating to the City of Philadel phia business privilege tax account,

for use and occupancy, had been closed;

(9) with regard to exhibits ## 9-19, to contact the Disciplinary Board of the
Supreme Court of Pennsylvania, stating that DiVergilis had nothing to do

with the dishonoring of a settlement check out of an IOLTA account and to accept
full responsibility of the Disciplinary Board’ s investigation;

(10) with regard to item # 20, to provide proof that the multi-tel ephone number
account under Winstar had been paid and DiVergilis's name had been taken off the
account and that the account was closed;

(11) with regard to items ## 21 and 22, to provide DiVergilis with a copy of
aletter to the Minolta Corporation advising it that DiVergilisis not responsible

for that account but that Silver is aone responsible;

(12) with respect to item # 29, the Pitney-Bowes bill, to instruct Pitney-Bowes

to remove DiVergilis's name and close the account and open a separate account in
Silver’s name only;

(13) to file any and all outstanding local, state and federal tax returns dealing

with the partnership that have yet to be filed by August 24, 2001 and agree to

be 50% responsible for any tax liability but 100% responsible for any interest and
penalties due on the taxes,

(14) to bear the costs (i.e., accountant expenses) for any tax returns not yet compl eted;
and

(15) to pay any interest and penalties on taxes previously paid should the IRS not agree
to an abatement.

See 8/1/01 N.T. 4-5, 7,-11, 13-14, 16, 21-25, 27, 29, 31. Certain other issues were monetary ones
which would be resolved in a separate arbitration proceeding.

OnAugust 14, 2001, Plaintiff filed aPetition for Sanctions, seeking to havethe Court find Silver
in Contempt of the Stipulated Order, asserting that Silver merely signed the di ssol ution agreement and
provided a cashier’s check in the amount of $8889, but that Silver had not performed any of the other
actionsrequired by the Stipulated Order. Petition for Sanctions, 16-7. On September 21, 2001, this
Court issued aRuleto Show Cause and schedul ed ahearing on the Petition for Sanctionsfor October 29,

2001. Pursuant to arequest of Mr. Hark, counsel for Plaintiff, dated September 26, 2001, the court



rescheduled the contempt hearing for November 5, 2001 at 9:30 am. On November 5, 2001, thirty
minutes prior to the start of the hearing, Silver sent a handwritten facsimile, which was sent ex parte,
requesting the Court to reschedul e the hearing for November 13, 2002 because of aconfusion in the dates
on Slver’spart. The Court denied the request asuntimely and aviolation of ethica rules, barring ex parte
communication.

A hearing on the Petition for Sanctions was held on November 6 and 7, 2001, where both
testimonia and documentary evidence were presented. On November 8, 2001, this Court entered an
Interim Order, finding Silver in Contempt of the Stipulated Order, dated August 1, 2001, and ordering
Silver to comply with al terms of the Stipulated Order and to pay attorney’ sfeesintheamount of $5,125
withinthirty (30) days. Thissame Order directed both partiesto ssmultaneoudly file proposed findings of
fact and conclusions of law by December 7, 2001 and any reply brief by December 14, 2001. Slver never
filed any filings but appealed to the Superior Court on December 10, 2001. On that same date, Plaintiff
filed asecond Petition for Contempt of this Court’s November 8" Order, but the matter remained deferred
while the appeal was pending.

Then, on December 18, 2001, this Court issued an Order, pursuant to Pa. R. App. P. 1925(b),
directing Silver, asgppelant, to fileaConcise Statement of the M atters Complained of within fourteen (14)
days. Silver never complied with the 1925(b) Order. On January, 4, 2002, Plaintiff DiVergilisfileda
Motion to Quash the Appeal with the Superior Court. The appea wasdismissed on March 1, 2002. On
February 25, 2002, arule returnable on the Plaintiff’ s second Petition for Contempt wasissued for a
hearingto beheld onMarch 21, 2002. On March 6, 2002, Plaintiff filed an Amended and Supplementa

Petition for Contempt.



Upon atimely request by Plaintiff to reschedule the matter, the hearing was again rescheduled for
March 26, 2002. Then, on March 25, 2002, at 4:30 pm, Silver sent afacsmile requesting that the Court
again continue thismatter ashewould be out-of-state on March 26, 2002. By thissamefacamile, Silver
asserted that the amended Petition for Contempt had not been properly served and that hewasrequesting
an extension of twenty (20) daysto answer said Petition. Assuch, Silver did not appear for the March 26"
hearing. This Court sua sponte issued a Rule to Show Cause for why Silver should not be held in
contempt for hisfailureto appear at this hearing and asto the Plaintiff’ sPetition. The matter wasthen
rescheduled for April 25, 2002.

Plaintiff, in his Amended Petition for Contempt, alleged inter alia that:

(1) Plaintiff hasincurred additional attorney’s feesin the amount of $8050 since

filing the second Moation for Sanctions with practical costs equaling $883 for a

total of $8,933;

(2) that on December 7, 2001, Silver acted on behalf of the Silver & DiVergilis

partnership in amanner inconsistent with the August 1% Stipulated Order with his

letter to Roe Doyle;

(3) that DiVergilisreceived arecent cellular telephone bill in the partnership’s name

of which DiVergilis had no knowledge and which Silver had failed to change the

joint account to a private one;

(4) that since November 8, 2001, DiVergilis has paid certain tax liabilities incurred

during the partnership, of which he was only fifty percent 50% responsible, but that

Silver has failed to cooperate in any manner consistent with the partnership dissolution

agreement and is fifty percent (50%) responsible for the principal paid;

(5) that Silver, as managing partner, is responsible for al interest and penalties assessed

by taxing authorities for taxes levied for which no return was filed and no taxes were

timely paid;

and



(6) that Silver has failed to pay the balance of $5,125 of previously-awarded attorney’s
fees.

Am. Petition for Contempt, 11 15-23.

At the April 25th hearing, this Court questioned Silver asto why he did not appear at the March
26" hearing. Silver' sresponseto thisinquiry wasthat he had to attend the anniversary of ardlative' sdeath
in Connecticut on that date and that he was unable to cancel that familial commitment. This Court then
found Silver inwillful contempt of this Court and found that his conduct was outrageousin that Silver
deliberately failed to apprise this Court with notice of hisfamilial commitment until the eleventh hour,
resulting in both inexcusable delay of the proceedings and awasted court hearing. The Court thereupon
ordered Silver to pay $1000, directed to the Office of the Prothonotary, within ten (10) days of the hearing,
unless Silver intended to appeal the matter. In such case, the Court would stay its Order of Contempt for
aperiod of thirty (30) daysfor Silver to pay the $1000. This Court also held that the avermentsin the
Amended Petition for Contempt were deemed admitted by operation of law becausetherewas no Answer
totheorigina or Amended Petition for Contempt. Silver’ sresponsewasthat hewasnot properly served
with the Amended Petition. However, Silver aso did not file any motion or preliminary objections
challenging the lack of service, and for these reasons the objections were deemed waived.

DISCUSSION

Inruling on the Amended Petition for Contempt, certain general principlesmust be noted. Fir,

courts have always been empowered to enforce their orders by imposing penaltiesand/or sanctionsfor

failureto obey or comply therewith. Brocker v. Brocker, 429 Pa. 513, 519, 241 A.2d 336, 338 (1968).

“Each court istheexclusivejudge of contemptsagaingt itsprocess, and on gpped itsactionwill bereversed



only whenaplain abuse of discretion occurs.” Fatemi v. Fatemi, 371 Pa. Super. 101, 113, 537 A.2d 840,

846 (1988). As stated by the Pennsylvania Supreme Court,

Contempt of court is the obstruction of the court’s orderly process. It may be committed
directly or indirectly. It isdirect when committed in the court’s presence and indirect
when committed beyond its presence. Contempt is a generic concept distinguished by
two types, criminal and civil contempt. The differenceis not of the essence, but of the
purpose sought by their use. The gravamen of both is obstruction of orderly process, and
each serves a different purpose for regulating obstruction.

Crozer-Chester Medical Center v. Moran, 522 Pa. 124, 130-31, 560 A.2d 133, 136 (1989).

Further, thedistinction between civil and criminal contempt isdetermined by the dominant purpose
of thejudicia responseto “contumacious behavior.” 1d. at 131, 560 A.2d a 137. If the dominant purpose
isto prospectively coerce the contemnor to comply with the court’ s order, the adjudication of contempt
iscivil. 1d. Ontheother hand, if the dominant purposeisto punish the contemnor for disobedience of the
court’ sorder or some other contemptuous act, the adjudication of contempt iscrimina. Id. Moreover,
incivil contempt, one has*“the key to thejail house” and may be* released of sanction whenever hesignds
that he will obey the order.” Id.

To succeed in apstition for civil contempt, the plaintiff has the burden of proving the defendant’s

non-compliance by apreponderance of theevidence. C.R. by Dunnv. Travelers, 426 Pa. Super. 92, 100,

626 A.2d 588, 592 (1993).? To hold someonein civil contempt, the court must engage in the following

5-step process. (1) aruleto show cause why an attachment should not issue; (2) an answer and hearing;

?In criminal contempt cases, however, the burden of proof is “beyond a reasonable doubt.”
Commonwealth v. Muttzabaugh, 699 A.2d 1289, 1292 (Pa. Super. Ct. 1997). In addition, the
requisite elements for direct criminal contempt are: (1) misconduct; (2) in the presence of the court; (3)
committed with the intent to obstruct the proceedings; (4) which obstructs the administration of justice.
Id.



(3) rule absolute (arrest); (4) a hearing on contempt citation, and (5) an adjudication of contempt.

McMahon v. McMahon, 706 A.2d 350, 356 (Pa. Super. Ct. 1998) (holding that proceduresfollowed in

tria court werein substancethe equivaent of therequired 5-step process). Seeaso, Richland Twp. v.

Prodex, Inc., 166 Pa. Commw. 313, 319 n.8, 646 A.2d 652, 654 n.8 (1994)(multi-step civil contempt

procedureis not required if the contempt proceedings are predicated upon violation of an order entered
after afull hearing

In addition, the court may, in a proceeding for civil contempt, impose an unconditional
compensatory fineand/or aconditiona fine and imprisonment, and such fine may be payableto the United
States or to the Commonwealth or the county or to the individual who wasinjured. Brocker, 429 Pa. at
519-20, 241 A.2d a 339. A fine made payable to the complainant can act as compensation for the specid
damage he or she may have sustained by reason of the contumacious conduct of theoffender. Id. at 521,
241 A.2d at 339. Such finemust be based upon evidence of complainant’ sactud loss, and hisright to this
compensatory fineis dependent upon the outcome of the basic controversy. Id. Further, this court may
only award attorney’ sfeesin addition to acompensatory fineif it specifically findsthat the defendant(s)
engaged in “dilatory, obdurate or vexatious conduct” beyond merdly the contumacious conduct. Borough

of Beaver v. Steckman, 728 A.2d 418, 420 (Pa. Commw. Ct. 1999)(citing Twp of South Strabane v.

Piecknick, 546 Pa. 551, 686 A.2d 1297 (1996)). Seealso, 42 Pa.C.S.A. § 2503(7).

Here, therecord sufficiently supportsthis Court’ sfinding Defendant Silver in contempt of this
court’s November 8, 2001 Interim Order, aswell as Silver’ s contempt of this Court for failure to appear
a the hearing scheduled for March 26, 2002 and for failing to provide any credible excuse for his absence

or for hisrepeated “ eeventh hour” request for acontinuance. Moreover, thisCourt specifically findsthat



Silver engaged in dilatory and/or obdurate conduct beyond merdly contumacious behavior which warrants
the award of attorney’s fees.

Firg, it was not necessary for this Court todelveinto the meritsof Plaintiff’ s Amended Petition for
Contempt because the avermentswere deemed admitted by operation of law since Defendant Silver failed
tofileany answer whatsoever, nor did hefile any motion or preliminary objections asserting improper
sarvice. Rule 206.7(a) of the PennsylvaniaRules of Civil Procedure{“Pa. R. Civ. P."), which governsthe
procedure after issuance of aRuleto Show Cause, holdsthat “[i]f an answer isnot filed, al averments of
fact in the petition may be deemed admitted for the purposes of this subdivision and the court shall enter
an appropriate order.” Seedso, Pa. R. Civ. P. 1029(b)(“ Avermentsin a pleading to which aresponsive
pleading is required are admitted when not denied specifically or by necessary implication.”). Here,
Defendant Silver failed to file any answer to the Amended Petition despite the fact that the hearing on this
Petition was repeatedly rescheduled and Silver had plenty of timeto respond. Silver’s assertion that he
wasimproperly served has no bearing on thisfinding since hefailed to file any motion chalenging service
anditisevident that he received the Amended Petition for Contempt at some point inlight of hisfacsmile
sentonMarch 25, 2002. Thus, under the PennsylvaniaRulesof Civil Procedure, Flaintiff’ savermentsmay
be deemed admitted.

Not that Defendant Siver’ sfalureto respondinthisinstanceisat dl surprising since he never filed
any response to any of the pleadingsin this case from theinitial Complaint in Equity and Petition for
Preliminary Injunction to any of the subsequent Petitionsfor Contempt. Moreover, even when specifically
directed by thisCourt tofile proposed findings of fact, conclusionsof law and memorandum, Silver did not

comply. Nor did he respond in any manner to this Court’ s 1925(b) Order when he originally appeded this



Court’sNovember 8" Order finding Silver in contempt, which otherwise could have been deemed awaiver
of that Order under the Rules of Appellate Procedure. Pa. R. App. P. 1925(b). Silver’sconduct warrants
censure. Further, asan attorney representing himsalf pro sg, it gives this Court much pause to note that
Silver cannot even follow the most basic Pennsylvania Rules of Court or Rules of Civil Procedure.

Moreover, Defendant Silver’ sfailureto appear at the hearing scheduled for March 26, 2002is
further evidence of hislack of respect for this Court’ sauthority and thebasic leve of courtesy to this Court
and to opposing counsel. His“deventh hour” request for acontinuance, which was received by this Court
at 4:30 pm on the day before the March 26" hearing, was not thefirst indiciaof Silver’ sirresponsibility.
Indeed, hisrequest for acontinuance of the November 5, 2001 hearing on thefirst Petition for Contempt
cameamerethirty minutes prior to the start of that hearing and it was sent ex parte, which waswhy that
request wasdenied.® Further, Silver’ sexcusefor not attending the March 26™ hearing wasthat he had to
attend theanniversary of arelative' sdeath in Connecticut. Common sensedictatesthat Silver must have
had notice of such an anniversary well before the March 26™ hearing, at least one year, such that his
latenessinarequest for acontinuanceisinexcusable. His“mei culpa’ attitude and gpology at the April 25"
hearing did not sway thisCourt initsfinding. Rather, hisattitude duringthe hearing appeared insncereand
manipulative.

In addition, while this Court finds that Silver engaged in dilatory conduct beyond merely
contumacious behavior, this Court findstherequest for attorney’ sfeesin theamount of $8,933, on top of

the $5,125 of previoudy awarded fees, isan excessive request and not indicative of the work performed

3Even though the request was denied, this Court did not conduct the hearing on November 5,
2001, but conducted it on November 6 and 7, 2001.

10



from November 8, 2001 until the present. Inthis Court’ sjudgment, the value of the work performed by
Raintiff’s counsd warrants no more than $175 per hour based on the record and the pleadingsfiled in this
matter, notwithstanding Plaintiff’ scounsel’ sassertion that hishourly rateis$250 per hour. Therefore,
applying thisrate to the fees requested, this court holds that the proper amount of attorney’ sfees, on top
of the $5,125 of previoudy awarded fees, is $6253.10. In addition, this court will award interest on the
previousaward a arate of six percent (6%) per annum from December 8, 2001 until the present, equaing
$128.13 ininterest. Thetotal award of attorney’s fees equals $11,506.23.

This Court hopesthat, in finding Defendant Silver in civil contempt of this court’s November 8,
2001 Interim Order and ordering him to comply with that Order and the Proposed Order in Plaintiff’s
Amended Petition for Contempt, that Silver can find the key to release himself from the sanctionswhich
have arisen from hisbehavior. Still, this Court must notethat it isdisturbing that the dissolution of alega
partnership, though not typically painless, has been more prolonged and protracted than pulling the most
impacted of wisdom teeth since it has resulted in a series of Petitions for Contempt and Petitions for
Preliminary Injunction.

CONCLUSION

For thereasons set forth above, this Court findsthat Defendant Silver isin contempt of thisCourt’s
November 8, 2001 Interim Order and the Stipulated Order of August 1, 2001, and ordersthat he comply
with the Order contemporaneously-filed with this Opinion.

BY THE COURT,

JOHN W. HERRON, J.
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Dated: May 2, 2002

IN THE COURT OF COMMON PLEASOF PHILADELPHIA COUNTY
FIRST JUDICIAL DISTRICT OF PENNSYLVANIA
CIVIL TRIAL DIVISION

JAMES DIVERGILIS, ESQUIRE : B JULY TERM, 2001
Plaintiff : No. 1563
V. : COMMERCE PROGRAM

GARY S. SILVER, ESQUIRE, individually
and General Partner, Silver & DiVergilis,

Defendant : Control No. 120590

ORDER
AND NOW, this2nd day of May, 2002, upon consideration of Plaintiff’s Amended Petition for
Contempt, Defendant’ s lack of aResponse thereto, having conducted a hearing on this Petition and orally
found Defendant in contempt at that hearing, and in conjunction with the Opinion being issued
contemporaneously with this Order, it is hereby ORDERED asfollows:
Q) Plaintiff’s Amended Petition for Contempt is Granted;

2 Defendant, Gary S. Silver, Esquire, isfound in contempt of this Court’s November 8,



2001 Interim Order;

(©)) Defendant is held fifty percent (50%) responsible for all taxes paid by Plaintiff since
the partnership dissolution for any tax period during which the partnership operated;

4 Defendant isliable for one hundred percent (100%) of interest and penaltiesincurred,
charged or otherwise assessed against the Siiver & DiVergilispartnership by any federd,
state, or local entity for taxes incurred during or on behalf of the partnership;

) Defendant shall reimburse Plaintiff in the amount of $775.00 for the filing fee to the
Registrar of Wills on the Catherine L. Fiolo file;

(6) Defendant isliable for additional IRS 940 and 941 taxesfor the years, 1997 and 1998 in
the amount of $886.00;

7 Defendant shall pay Richard Q. Hark, counsdl for Plaintiff, attorney’ sfeesand costsinthe
amount of $11,506.23;

(8 Defendant shall satisfy the Comcast Cellular delinquent account, #07F96676549;

9 Defendant shall pay $1000 to the Office of the Prothonotary within thirty (30) days,
since Defendant has indicated that he intends to appeal this finding;*

and

(10) Defendant shall pay all other sums required by this Order within thirty (30) days.

BY THE COURT,

*At the April 25" hearing, the Court ordered that Defendant pay this sum to the Prothonotary
within ten (10) days unless Defendant intended to appeal the finding of contempt. For this reason, this
Court changed the time period to thirty (30) days.
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