IN THE COURT OF COMMON PLEASOF PHILADELPHIA COUNTY
FIRST JUDICIAL DISTRICT OF PENNSYLVANIA

CIVIL TRIAL DIVISION

CAROL E. ALBERT, and : JUNE TERM, 2001
COLLEEN WARD

Plaintiffs, : No. 0914

V.
: Commerce Program

LUCY'SHAT SHOPLLC, and
AVRAM HORNIK : Control No. 072092

Defendants.

ORDER

AND NOW, this 31st day of December 2002, upon consideration of plaintiffs' Motion for
Summary Judgment asto defendants Counterclaim, thedefendants responsein oppaosition, therespective
memoranda, al other mattersof record, andinaccord with the Opinion being contemporaneoudy filed with
thisOrder, itishereby ORDERED that theMotionis Granted and defendants’ counterclaimsagainst

plaintiffs are Dismissed.

BY THE COURT,

ALBERT W. SHEPPARD, JR., J.



IN THE COURT OF COMMON PLEASOF PHILADELPHIA COUNTY
FIRST JUDICIAL DISTRICT OF PENNSYLVANIA

CIVIL TRIAL DIVISION

CAROL E. ALBERT, and - JUNE TERM, 2001
COLLEEN WARD

Plaintiffs, : No. 0914
V.

: Commerce Program
LUCY'SHAT SHOPLLC, and
AVRAM HORNIK : Control No. 072092
Defendants.

OPINION

Albert W. Sheppard, Jr., J. e December 31, 2002

Presently before the court is plaintiffs, Carol Albert and Colleen Ward's (“ plaintiffs’), Motion for
Summary Judgment (“Moation”) asto the Counterclaim of defendants, Lucy’ sHat Shop, LLC (“Lucy’s’
or the “Company”), and Avram Hornik (“Hornik™) (collectively, the “ defendants’). For the reasons

discussed, this court Grantsthe Motion.



BACKGROUND

The Complaint

Lucy’ sHat Shop isaBar/Restaurant in Old City, Philadel phia, whereit isgood to be seen, with
or without ahat. Theplantiffs, Carol Albert and Colleen Ward, are non-managing shareholdersof Lucy's,
alimited liability company. Amended Complaint, 111, 2, 6. Defendant, Hornik, is the manager of the
company and ashareholder. 1d., 16; Id., Exhibit A. Sometime ago it was anticipated that Lucy’ swas
goingto besold. Disagreementsamong the shareholdersarose over the management of Lucy’ sfinances
and its proposed sale.

OnJuly 23, 2001, plaintiff filed the Amended Complaint (“Complaint”) in equity. The Complaint
requested that this court direct: 1) that any proceeds of the sde of Lucy’ s be placed into an escrow account
until approved ether by the court or the partiesto the suit, 2) that any costs or expensesrdating tothe sde
which will causethegross sale priceto fal below $700,000 be gpproved either by thiscourt or the parties,
and, 3) that the defendants make the books, records and financia statementsavailablefor inspection. 1d.

Plaintiffs based their claimson two agreements, the Operating Agreement and the Unanimous
Consent Agreement (collectively, the* Agreements’), which they alege defendants breached. Complaint,
ExhibitsA and B. After the Complaint wasfiled, the parties engaged in busy motion practice, including
preliminary objections, apreliminary injunction, and motionsto compel discovery. On November 6, 2001,

defendants filed an Answer, New Matter, and Counterclaim.

! The record reflects that on December 14, 2001, the parties stipulated to the dismissal
of Senuj Ravindran as a plaintiff.



Theanticipated sale of Lucy’ snever took place and thus, thefirst two claimsin the Complaint
relaing to the saleof Lucy’ swere marked moot. Plaintiffs’ third claim was superseded by plaintiffsfiling
an action requesting the samerelief in the Eastern District of Pennsylvania? Defendants Counterclaim,
however, remained active in this court. See this court’s Order dated April 18, 2002.

[. The Agreements Between the Parties

The Operating Agreement

The parties, along with other individuas, executed the Operating Agreement in late 1997, when
the Company wasformed. Complaint, Exhibit A. The Operating Agreement, discusses member meetings,
classes of membership, voting procedure, and the discretion and limitations on actions of the managing
member. Id. According to the Operating Agreement, defendant Hornik isthe managing member, and
plantiffsarevoting members. Id. Themanaging member may unilaterally manageand control thebusiness
of the Company, and bind the Company to various obligations, except asspecificadly limited in Section 8.8
of the Operating Agreement. |d., Section 8.3-8.4. Section 8.8 specifies that the managing partner must
“obtainthe consent of atwo-third mgjority of [v]oting [m]embers,” before: (@) incurring capital expenses
above $10,000.00, and (e) liquidating the Company. 1d., Section8.8. Furthermore, under the Operating
Agreement, dl members havetheright to inspect the Company’ sfinancial booksand records. 1d., Section

6.2.

2 That case, Ward, et al, on behalf of Lucy’s Hat Shop, LLC v. Hornik, et a., 02-CV-
944 (E.D. Pa. 2002), was dismissed by the Judge L udwig on June 3, 2002, because it lacked the
proper shareholder representation for a derivative suit.
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The Unanimous Consent Agreement

On April 25, 2001, the shareholders entered into the Unanimous Consent Agreement (“UC
Agreement””) * to approve the sale of Lucy’ sto Peter Dissin. The UC Agreement limited the voting
members approval of the sales contract by providing that any changesto the sales contract would be
subject to review and approva. The UC Agreement designated plaintiff Colleen Ward to consent to any
changes to the sales contract. UC, 1.

The UC Agreement provided the following conditions for the approval of the sale:

(1) Membersmay submit questionsto Hornik concerning the Company’ s 1999 or 2000 finances, questions
which Hornik is to respond to within ten days. Id., 3.

(2) The Company’s 2000 financial records are to be reviewed by an independent Certified Public
Accountant (“CPA”) selected according to a particular process. 1d., 14. Specificaly, the membersare
to identify their respective choicesfor aCPA by May 3, 2001; they are to agree on one or select one by
majority vote by May 7, 2001; the CPA’sreview isto be completed by June 1, 2001. Id.

(3) The CPA’ sreview isto be conducted by aprocess specified inthe UC, “taking into account customary
industry standardsand practice,” to determinethat therewere no material misrepresentations of the 2000
financia information presented by Hornik to the other members. 1d., 4. The determination of what
constitutes a materia misrepresentation was to be made by the CPA. Id.

(4) If the CPA findsamateria misrepresentation, then an audit of the Company’ s finances for the years
1999 and 2000 isto be carried out. The proceeds of the sde of Lucy’ swould be held in escrow until the
result of the audit to determine distribution of the proceeds.

(5) The costs of theinitial CPA’sreview and any further audit required by the finding of a material
misrepresentation are to be borne by the Company. Id., 114, 6.

3 Although it purports to be unanimous, the UC Agreement, or the copy of it that was
attached to the Complaint, is executed by only seven of the ten members of the Company. Assuch, it
nonethel ess meets the required majority to make the dissolution of the Company valid under the
Operating Agreement.



[11.  The Counterclaim

Intheir Counterclaim, defendants deny that they breached either the Operating Agreement or the
UC Agreement. Specifically, defendants state that a CPA was selected pursuant to the procedure dictated
by the UC Agreement, and the CPA never found amaterial misrepresentation inthe company’ sfinancia
records. Counterclaim, §142-43. Defendants clam that plaintiffs suit itself violated both Agreements.
1d., 11144-46. The damagesdemanded in the Counterclaim are those expenses allegedly incurred asa
consequence of plaintiffsviolating those Agreements and include * accounting and other professiond fees
and the cost of thisaction.” Id., 147.

V. The Summary Judgment Motion

Paintiffsarguethat defendants have no lega claim, evenif the court wereto consider astruethe
factsdefendantsallege. Plaintiffs Memorandum of Law in Support of Motion for Summary Judgment
(“Memorandum”), p. 2. Attorney feesand other costsincurred in litigation are, according to plaintiffs, not
recoverablein abreach of contract action. Memorandum, pp. 3-4. Asfor the accounting fees, plaintiffs
argue that they were not caused by any breach of contract by plaintiffs. 1d., p. 5.

In their Response, defendants reiterate that plaintiffs breached the UC Agreement. Defendants
Memorandum of Law in Opposition to Plaintiffs Motion for Summary Judgment (“Opposition
Memorandum”), p. 5. Purportedly, plaintiffs should have accepted the CPA’ sreport. Opposition
Memorandum, pp. 9-10. Defendants assert that instead of accepting the CPA’ s report regarding the
company’ sfinancial records, plaintiffsinitiated litigation for an audit and the establishment of an escrow
account which, under the UC Agreement, they could only do had the CPA reported a materia

misrepresentation in the Company’ sfinancid records. 1d., pp. 10-11. Defendants urgethat plaintiffs suit



itself wasabreach of the Agreements. Thus, defendants assert that the coststhey incurred inthe ensuing
litigation resulted directly from plaintiffs' breach. Id.

Defendants argue further that they are entitled to attorney feesby virtue of 42 Pa. C.S. 82503in
that plaintiffssued them “to harassand annoy” them in vexatiouslitigation. Opposition Memorandum, pp.
14-15. Defendantsbolster that argument by stating that plaintiffs“fraudulently induced” them to enter into
the UC Agreement. Defendants Responseto Plaintiffs Motion, 11 12-13. Defendants also argue that
they contracted with the CPA and incurred hisfees because plaintiffs had agreed to accept hisresults. Id.

Findly, defendants claim that plaintiffs fraudulently represented that they would accept the CPA’ sreport.
Id.
DISCUSSION

Lega Standards on a Summary Judament Motion

Rule 1035.2 of the Pennsylvania Rules of Civil Procedure allows a court to enter summary
judgment “whenever thereisno genuineissue of any materia fact asto anecessary e ement of the cause
of action.” Pa. R. Civ. P. 1035.2 (1). Therecord must beviewed in the light most favorable to the non-
moving party, and dl doubts asto the existence of agenuineissue of materia fact must beresolved against

themoving party.” PennsylvaniaState University v. County of Centre, 532 Pa. 142, 145, 615 A.2d 303,

304 (1992)(citationsomitted). The court may accept astrue only those facts specifically admitted by the

non-movant and neither party will be deemed to have admitted conclusions of law. Mellon Bank v.

National Union Ins. Company of Pittsburgh, 768 A.2d 865, 868 (Pa. Super. 2001)(citations omitted).

Only whereitisclear that themoving party isentitled to judgment asamatter of law will summary judgment

be entered. Skipworth v. Lead Industries Ass n., Inc., 547 Pa. 224, 230, 690 A.2d 169, 171 (1997).




The Rule dso provides that summary judgment may be entered where “an adverse party who will
bear the burden of proof at trial hasfailed to produce evidence of facts essentia to the cause of action or
defense” Pa R. Civ. P.1035.2. Indeed, acourt must grant amotion for summary judgment when anon-
moving party failsto “ adduce sufficient evidence on anissue essentia to his case and onwhich he bears

the burden of proof such that ajury could returnaverdictin hisfavor.” Ertel v. Patriot-News Co., 544

Pa. 93, 101-02, 674 A.2d 1038, 1042 (1996) (citation omitted).

[. Defendants Claims To Attorney Fees

A. Attorney Fees Under 42 Pa. C.S. 8 2503

Intheir Responseto plaintiffs Motion, defendants argue that, under 42 Pa. C.S. 82503, they are
entitled to attorney fees because plaintiffsinduced them to contract, plaintiffsintended to harassthem, and
plaintiffsengaged infruitless, arbitrary, and vexatiouslitigation which hasno basisin law or fact. See
Opposition Memorandum, pp. 14-15. Defendantsthen citelaw which supportsthe propositionthat in such
circumstances, the law permitsrecovery which includesthe costs of defending bad faith litigation. 1d., pp.
14-16.

No bad faith dam, fraud clam, or vexatiouslitigation clam, whether specificaly based on adatute
or not, wasset forth indefendants’ Counterclaim. Furthermore, while defendants statein the Counterclaim
that plaintiffs* brought and continued thisaction . . . in bad faith,” no facts supporting that particular claim,
or the other claims defendants make in their Opposition Memorandum were pled. Defendants Answer

to Amended Complaint, New Matter and Counterclaim,  44.



The Counterclaim isapleading. Pa. R. Civ. P. 1017. Rule 1020 (d) (1) states:

If atransaction or occurrence gives rise to more than one cause of action againgt the same
person, including causes of action in the dternative, they shall bejoined in separate counts
in the action against such person.

Pa. R. Civ. P. 1020 (d). Subsection (4) further provides:

Failureto join acause of action as required by subdivision (d)(1) of this Rule shall be
deemed awaiver of that cause of action as against all partiesto the action.

Id. Thus, under Pennsylvanialaw, defendants waived any cause of action not pled in the Counterclaim.

Inther brief, defendants neverthd ess attempt to document plaintiffs dleged bad faith and vexatious
conduct. “However, [b]riefs are not part of the record, and the court may not consider facts not
established by therecord.” Erie lndemnity Co. v. Coa operators Casualty Co., 441 Pa. 261, 265, 272
A.2d 465, 467 (1971). Indeed, motion briefs are neither “pleadings, depositions, answers to
interrogatories, admissionsonfile, [nor] affidavits,” and thuswill not supplement the evidentiary record.
SeeHornev. Haladay, 728 A.2d 954 (Pa. Super. 1999). Therefore, the record lacks factsupon which
defendants may base claims to attorney fees under 42 Pa. C.S. § 2503.

B. Attorney Feesfor Violation of the Agreements Between The Parties

The Counterclaim pleads breaches of both of the Agreements.* Counterclaim, 11 45-46.
Specificaly, defendants allege that plaintiffs proceeded on acourse of conduct whichthey had agreed to

pursueonly if defendant Hornik had not performed his end of the agreement. Indeed, plaintiffs purportedly

4 Defendants al'so claim aviolation of the Limited Liability Law of 1994 without any

factual allegations to support that claim. Counterclaim, 146. The court cannot entertain this claim as
stated. “The material facts on which a cause of action or defense is based shall be stated in a concise

and summary form.” Pa. R. Civ. P. 1019.



rejected aproperly selected CPA’ sfindings of no material misrepresentations, and sued defendants. 1d.,
1141-44.

In their Motion, plaintiffs argue that, as a matter of law, even if plaintiffs were the ones who
breached the UC Agreement, attorney feesare not recognized asan € ement of damagesin Pennsylvania.
Motion, pp. 3-4. Plaintiffsare correct. Our Supreme Court has stated that Pennsylvania consistently
followsthe American rule“that there can be no recovery of attorneys feesfrom an adverse party, absent
an express statutory authorization, aclear agreement by the parties or some other established condition.”

Merlino v. Delaware County, 556 Pa. 422, 425, 728 A.2d 949, 950 (1999). Therefore, even were

defendantsto succeed on the merits of abreach of the Agreements, “attorney’ sfeesincurred inlitigation

cannot be recovered from the losing party.” Sheriff v. Sheriff, 802 A.2d 644, 645 (Pa. Super. 2002).

Apparently, defendantsread the UC Agreement asa“ clear agreement” not to sue. Opposition
Memorandum, p.10; See Merlino, 556 Pa. At 425, 728 A.2d at 950. They claim the UC Agreement was
enteredinto “in order to avoid litigation expensesand cogts.” Opposition Memorandum, p. 3. They further
claim that when the members agreed to accept the CPA’ sreport and not to request afurther audit or an
escrow account, the membersaso “ clearly [agreed to] nolitigation.” 1d., p. 5. Accordingly, defendants
clamthelitigation expensesincurred by defendants are adirect result of plaintiffs violation of an agreement
not to litigate. 1d., p. 10.

However, there smply isno clear agreement not to litigatein the UC Agreement, asrequired by
Merlino. See, UC Agreement (Complaint, Exh. B.). The only language relating to legal costsrefersto
reimbursing the membersfor previoudy incurred legal feesor feesincurred in preparing the agreement

between the parties. UC Agreement (Complaint, Exh. B), 8 5. Agreements not to sue must meet strict
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standards and spell out theintent of the partieswith the utmost particularity. See Zimmer v. Mitchell and

Ness, 253 Pa. Super. 474, 478, 385 A.2d 437, 439 (1978).

Defendantsnot only erroneoudy find an agreement not to litigate, they elevate such agreement to
thestatus of acourt adjudicated settlement agreement. Opposition Memorandum, p. 11. Defendantscite
to acasewherethiscourt, affirmed on gpped, awvarded plaintiff damageswhichincluded counsd fees. 1d.,

citing Batav. Central Penn National Bank, 57 Pa. D. & C. 2d 219 (C. P. Phila. 1971). Ataminimum,

the agreement in Bataclearly included acommitment not to sue by that party who ultimately sued and was
consequently ordered to compensate the other party for litigation costs. Bata, at 225, 229. Indeed, the
agreement between the partiesin Bata stated: “ Recognizing theimportance of harmonious operations of
Bata-Best, Jan A. Bata undertakes that he will not commence or take part as a party in any lawsuit

concerning any affairsof Bata-Best.” Batav. Central-Penn National Bank of Philadelphia, 448 Pa. 355,

361, 293 A.2d 343, 347 (1973)(citing the settlement agreement between the parties). In addition, in Bata,
the underlying agreement between the parties had been found to be valid and binding. Here, thereisno
settlement agreement, let alone an agreement to justify litigation cost damages.

Finally, defendants cite to Reichard v. Dunwoody, in which the Eastern District, applying

Pennsylvanialaw, permitted plaintiff’ srecovery of litigation costs. Reichard v. Dunwoody, 45 F.Supp. 153

(E.D. Pa. 1942). Reichard isnot inconsistent and may be distinguished. In Reichard, plaintiff was

attempting to recover those costs which plaintiff had incurred in defending a case brought by athird party,

which defendant declined tolitigate despite hisbeing ultimately theliable party. Reichard, 45 F. Supp. at

157. These costs were not those incurred by the winning party in atypicd Stuation. “Litigants must bear

the expense of counsel asanincident of establishing their legd rights.” 1d. Reichard, citing to Carleton v.
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L ombard, establishes the right only to consequential damages as stated by our Supreme Court in

Wolstenholme, Inc. v. Jos. Randall & Bro., Inc. Id., (citing Carleton v. Lombard, Ayres& Co., 19 App.

Div. 297,46 N.Y.S. 120 (N.Y .App. Div. 1897); Wolstenholme, Inc. v. Jos. Randall & Bro., Inc., 295

Pa. 131, 136, 144 A. 909, 911 (1929). Defendants cannot rely on Reichard in that they are not seeking

consequential damagesresulting from their having had to defend asuit filed by athird party against them
because of any act of plaintiffs. Id.
Thus, plaintiffs summary judgment as to defendants' claims for attorney feesis granted.

V. Defendants Claimsto Accounting Fees

Defendants claim accounting fees as damages resulting from plaintiffs breach of the Agreements.
Counterclaim, 1145-47. Defendantsreiterate that an appropriately selected CPA reported that he found
no materia misrepresentationsin the Company’ sfinancia records. Counterclaim, Attachment 1. Thus,
when plaintiffs sued for an audit, they violated the UC Agreement.> Indeed, according to defendants,
plaintiffs could only resort to the above actionsif the CPA was not selected according to the procedures
proscribed in the UC Agreement and/or if he found that the managing member had made material
misrepresentationsto the voting members. Defendants argue that their damages were incurred in reliance

of plaintiffs promise. Defendants Sur-Reply, pp. 11-12.

° Alternatively, defendants argue that “plaintiffs fraudulently induced defendants to enter
into the UC Agreement and arrange to retain Hui (the CPA) and incur the cost of his examination of
Lucy’srecords.” Responseto Motion, 1 12-13. Had defendants timely and sufficiently pled fraud,
they may have been able to recover the cost of the CPA’sfees. However, as discussed above,
defendants may not claim a new cause of action at this stage.
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Paintiffs assert that even assuming they breached the UC Agreement, that breach did not result in
the accounting fees because the partieshad initially agreed that the cost of the CPA’ sreview would be
borne by the Company. Memorandum, p. 5. Bethat asit may, if plaintiffs breached the UC Agreement,
defendants would be excused from performing their end of the bargain, that is, to bear the cost of the
alegedly improperly rgjected CPA review. Indeed, defendantsmay beentitled to damagesif they followed
the procedures set forth in the UC Agreement to incur the costs for the CPA in reliance on plaintiffs
commitment to abide by the CPA’ sreview.® “Thelaw makesclear that reliance damagesmay beavailable,
following the breach of acontract, in order to put a party back in the position in which hewould have been

had the contract not been made.” Shove Transer & Storage, Inc. v. PennsylvaniaLiguor Control Board,

559 Pa. 56, 70, 739 A.2d 133, 140 (1999).
In reviewing the UC Agreement to determine whether plaintiffs breached that agreement, the
following facts are noted:

1 The UC states that the parties should agree on a CPA by May 7, 2001, and if
they do not, they are to conduct a simple majority vote, that includes the
managing member, to elect one of the accountants submitted.

The accountant’ s review must be completed by June 1, 2001.

The CPA'’ sreview should be based on generdly accepted accounting principles
(“GAAP").

Thereisno “time of the essence clause’ regarding the actionsdescribed in the
UC Agreement. That condition is explicitly stated regarding the agreement
of the sale of Lucy’sto Peter Dissin.’

6 The CPA selected by defendants submitted three invoices to the Company, as follows:
July 7, 2001, $ 1,575; September 14, 2001, $ 175; September 24, 2001, $ 225. Motion, Exh. B.

! Defendants erroneoudly state that the UC Agreement limits the “time of the essence”
provision to the execution of the UC Agreement by the members. Sur-Reply Memorandum in
Opposition to Motion, p. 10. Infact, aplain reading of the document demonstrates that the “time of the
essence” provision refersto the agreement of sale for Lucy’s. See Complaint, Exhibit B., 1.
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I Nothing in the UC Agreement isto be construed to constitute awaiver of the
terms of the Operating Agreement.

Also, itisundisputed, asreflectedin plaintiffs Motion, that the CPA hired by the Company submitted a
report on August 6, 2001, which report gavea'clean’ review with no material misrepresentations, and
represents that it followed the procedures dictated in the UC Agreement.

Thus, the CPA review was not available to the members until two months past the deadline agreed
upon in the UC Agreement.® Unless defendants had a legitimate excuse for the delay, the facts support
plaintiffs position that defendants breached the UC Agreement and, thus, plaintiffswere not bound to
accept the report.

Defendants advance two argumentsin response. Firg, they claim that time was not of the essence
in performing the UC Agreement. The court disagrees. That provison may beimplied, where not explicitly
dtated in acontract, when the partiesintended time to be of the essence. “It isfirmly settled that the intent

of the partiesto awritten contract is contained in thewriting itself.” PNC Bank v. Kerr, 802 A.2d 634,

641 (Pa. Super. 2002)(finding that time was of the essence even in the absence of such clause where

parties were rewarded when performing by adeadline); Shumaker v. Lear, 235 Pa. Super. 509, 515, 345

A.2d 249, 252 (1975)(stating that time may be necessarily implied to be of the essence). Inthe UC
Agreement the parties set a specific deadline for every step related to the CPA’sreview. Therewasa
deadline for the submission of an accountant’ s name, a deadline for the selection, and a deadlinefor the

report. The deadlineswerethen to trigger further action. The parties were working to facilitate another

8 Plaintiffs also argue that the CPA’ s report did not follow the standards agreed upon in
the UC Agreement. Plaintiffs have submitted a report by another CPA they selected, Mr. Carrall,
whose report takes issue with the initial CPA’swork. See Motion, Exh. L.
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agreement, that for the sale of Lucy’s, where timewas of the essence. “The Members acknowledge that
timeisof the essencein executing this[Asset Purchase] Agreement.” UC, 1. Seeaso, Id., 15 (“If the
Accountant determines that there has been no material misrepresentation in the accuracy of the 2000
financia information ..., then the Managing Member shdl effect the dissol ution of the Company assoon as
possible after the sale transaction has been completed.”). Furthermore, the parties were clearly
contemplating ordering an audit and escrow account, acts which indicate an urgent concern over the
Company’ sfinances, and “rewarding” the managing member by refraining if he ddlivered by the deadline.
The court finds that the submission of the CPA’sreport was not accomplished in accord with the UC
Agreement and would congtitute, if unexcused, abreach of that agreement, which would judtify plaintiffs
subsequent actions.

Defendants next argue that they could not submit the report on time because plaintiffs delayed the
selection process. Sur-Reply Memorandum in Opposition to Moation, p. 10. Defendants claim that
plaintiffsdid not supply defendantswith any information regarding their candidate by thetime prescribed
for the selection of the CPA. Id. Therecord indeed reflectsa dispute among the parties over the choice
of CPA. SeeMation, TH & I. Itisnot clear how the Company ultimately chose Hui, but it isclear that
the voting members wanted someone else. Thus, it isarguable that, in fact, they delayed defendants.
Crucid to thisassessment iswhether defendants’' regjection of the voting members' candidate, which was
submitted by the deadline, was valid under the Agreements.

Plaintiffs candidate was sel ected by asimple mgority vote, which they claim wasthe method
prescribed by the UC Agreement, where every member has afixed percentage of votes, asrepresented

inatableattached to that agreement. Defendantsrepresented to plaintiffsthat Carroll was not selected
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properly pursuant to the Operating Agreement, which supersedesthe UC Agreement. The resolution of
that disputeisnot necessary for the court’ sdetermination of defendants' entitlement to reliance damages.

In light of the fact that plaintiffs opted for another CPA before the deadline set in the UC
Agreement, communicated that to defendant Hornik, and reiterated it to him when he called for ameeting
to votefor a CPA (past the deadline set in the UC Agreement), defendant Hornik was not justified in
unilaterally pursuing adifferent CPA. See Reply Memorandum in Support of Plaintiffs Motion, Exhs. H,
I, and J. His purported reliance on a contract that was clearly breached, regardless of which party
breached firgt, was unreasonable. Reliance damagesare permitted where aparty hasincurred the damages
because the other party’ s conduct reasonably led him to believe he would be compensated for the

damages. See Kreutzer v. Monterey County Herald Company, 560 Pa. 600, 747 A.2d 358 (2000);

Jenkinsv. County of Schuykill, 441 Pa. Super. 642, 658 A.2d 380 (1995). Therefore, the court grants

plaintiffs summary judgment as to defendants’ claims for accounting fees.

CONCLUSION

For the reasons stated, this court grants plaintiffs’ Motion for Summary Judgment on
defendants Counterclaim. A contemporaneous Order consistent with this Opinion will be entered of
record.

BY THE COURT,

ALBERT W. SHEPPARD, JR., J.
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