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OPINION OF THE COURT

Plaintiff, Roger Garrett, Administrator of the Estate of Suzanette Garrett, appeals from

this court’s order of October 24, 2001, denying his motion for leave to file a motion for post-trial

relief nunc pro tunc.  For the following reasons, the motion was properly denied.   

A bench trial was held in this mortgage foreclosure action on May 29, 2001.  On June 18,

2001, this court issued Findings of Fact and Conclusions of Law finding in favor of the

defendant.  As plaintiff acknowledged in his motion, Rule 227.1(c) of the Pennsylvania Rules of 

Civil Procedure mandates that post-trial motions shall be filed within ten days after the rendering

of the verdict or the issues raised therein are deemed waived.  Hence , any post-trial motion

should have been filed by June 28, 2001.  No motion was filed.  However, on June 27, 2001,

plaintiff did file a notice of appeal to the Superior Court.

Plaintiff argues that he should be permitted to file his motion now; because at the time the

post-trial motion should have been filed, an automatic stay was in effect due to the defendant’s
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(Louis Drew) filing of a voluntary petition for bankruptcy with the United States Bankruptcy

Court, E.D. Pa., No. 01-13820.   A review of the federal docket reflects that the defendant’s

petition was filed on June 4, 2001. The docket also reflects that the matter was dismissed and the

case closed on August 21, 2001.   

At the time that this court’s findings were issued, neither this court nor the plaintiff knew

of the bankruptcy proceeding.  Further, during the period in which plaintiff should have filed his

post-trial motion, he filed a notice of appeal instead.  Plaintiff cannot now claim that he was

precluded from acting when he did in fact act at that time.  Hence, his petition to file his motion

nunc pro tunc was properly denied.

For all of the above reasons, judgment as entered on June 29, 2001, in favor of the

defendants should be affirmed.

 By the Court:

_____________________________
                      Myrna Field, J.      


