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 January 28, 2011 

The Honorable Sandra Mazer Moss  
Court of Common Pleas 
  of Philadelphia County 
Complex Litigation Center 
City Hall - Room 622 
Philadelphia, PA  19107 

 

 
Re: In re: Avandia Litigation, Feb. Term 2008, No. 2733 

This Document Applies to All Actions 
Reply Of Defendant GlaxoSmithKline LLC in Further Support of Motion For A “Lone 
Pine” Case Management Order  

 
Dear Judge Moss: 

Despite plaintiffs’ protestations, a Lone Pine case management order is necessary 

at this advanced stage of the Avandia litigation.  Recent status conferences with Your Honor 

have confirmed that the plaintiffs remaining in this litigation have failed to perform adequate 

pre-complaint investigation, have done very little (if anything) since filing their complaints and 

have very few (if any) medical records documenting their medical condition and alleged injuries.  

Even where plaintiffs have submitted a Court-ordered Fact Sheet, this Court understands that 

when plaintiffs’ counsel fail to verify plaintiffs’ self-reporting of conditions and alleged injuries 

through medical records – as they are doing here – any ability to rely on the Fact Sheets is lost.  

GSK’s motion has nothing to do with whether “the system” is broken, and plaintiff’s efforts to 

redirect the Court’s attention through such an argument is misplaced. 

The basis for GSK’s motion is simple.  The plaintiffs remaining in this litigation 

have repeatedly shirked their obligations to document their alleged injuries and identify and 
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produce relevant records.  They have forced GSK to assume the burden of weeding out claims 

that never should have been filed.  As in similar mass tort litigation, a Lone Pine order will do 

nothing more than require plaintiffs to come forward with the information they should have had 

in hand before filing their complaint. 

A. As in the Cases Cited in GSK’s Opening Brief, a Lone Pine Case 
Management Order Is Appropriate and Necessary at This Stage of This 
MTP 

As explained in GSK’s opening brief, it is hardly extraordinary for Lone Pine 

orders to be entered in mass tort litigation.  See, e.g., In re Vioxx Prods. Liab. Litig., 557 F. Supp. 

2d 741, 743 (E.D. La. 2008); In re Rezulin Prods. Liab. Litig., 441 F. Supp. 2d 567, 570 

(S.D.N.Y. 2006); In re Silica Prods. Liab. Litig., 398 F. Supp. 2d 563, 576 (S.D. Tex. 2005); see 

also additional orders discussed in GSK’s opening brief, at pp. 5-7.  In this litigation, a Lone 

Pine order is demanded by plaintiffs’ history of filing meritless claims.  Under Rule 1023.1 of 

the Pennsylvania Rules of Civil Procedure, plaintiffs were required to investigate and 

substantiate their causation cases before they ever filed their lawsuits.  That this often did not 

happen is illustrated by the large number of cases that have been abandoned by plaintiffs or 

dismissed on GSK’s motions when GSK has forced plaintiffs’ hands.1  Moreover, plaintiffs have 

repeatedly violated this Court’s procedures, producing incomplete records and forcing GSK to 

spend its time and money to identify and obtain relevant records.   

Plaintiffs focus on the purported differences between this MTP and other mass 

tort litigation in which Lone Pine orders have been entered.  In fact, there are important 

                                                 
1 Plaintiffs have not disputed this reality. 
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similarities among the cited cases, and between those cases and this MTP.  In Vioxx, as here, the 

Court was faced with cases remaining after numerous plaintiffs settled their claims.  The Court 

pointed out that the litigation had been pending for over three years and had included 

comprehensive discovery against the defendant, and that plaintiffs’ counsel “throughout the 

country have been studying the effect of Vioxx on the human body.”2  The Court concluded, 

“The Court finds that at this advanced stage of the litigation, it is not too much to ask a Plaintiff 

to provide some kind of evidence to support their claim that Vioxx caused them personal 

injury.”3   

In Rezulin, the litigation had been pending for more than four years.  Discovery, 

and the Court’s resulting decisions, had provided plaintiffs with guidance about the parameters 

of viable claims.  Defendants argued that 

[i]ssuing [a Lone Pine] order will relieve the Court and the parties 
of filing follow-up motions that would, less efficiently, flush out 
claims that are inconsistent with the Court’s prior rulings or are 
otherwise baseless . . . In short, an order requiring case-specific 
expert reports will place the burden of weeding out meritless 
claims where the law places it in the first instance – on the 
plaintiffs and their counsel.4 

                                                 
2 Id. 

3 Id. 

4 A copy of Defendants’ Memorandum of Law in Support of Their Motion for an Order Requiring 
Plaintiffs to Produce Case-Specific Expert Reports, In re Rezulin Prod. Liab. Litig. (MDL No. 1348), a copy of 
which is attached at Exhibit A, at 1. 
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Concluding that it was “satisfied that this course is essential to the fair and efficient 

administration of this litigation,”5 the Court granted defendants’ motion, “substantially for the 

reasons set forth in defendants’ [briefs.]”6    

Most recently, in the Avandia MDL – despite the presence of a case management 

requiring identical pretrial disclosures as is required in this Court, including fact sheets and 

medical record production – Judge Cynthia Rufe entered a Lone Pine order, applying to all filed 

and tolled cases.  Judge Rufe noted, “It is now clear to the Court [that] additional support for 

Plaintiffs’ claims is necessary in furtherance of settlement agreements, for the selection of cases 

for bellwether trials, and for the timely remand of cases to the sending courts for resolution.  . . .7 

Plaintiffs’ counsel in the Avandia MDL argued, as they do here, that the system 

was not broken, pretrial orders were already in place to deal with meritless claims and any 

further requirements would not change the landscape of the litigation.  They were wrong.  After 

the Lone Pine order was entered in the Avandia MDL, over 2,000 plaintiffs with filed and tolled 

claims were subject to a January 14, 2011 deadline to produce medical certifications.  After the 

deadline passed, approximately half were unable to submit certifications documenting their use 

of Avandia and alleged injuries.  GSK has moved to dismiss hundreds of cases and is terminating 

hundreds of tolling agreements. 

More refined scrutiny is equally necessary here.  This is a mature MTP, and it has 

included comprehensive factual and scientific discovery.  As in Vioxx, Rezulin, and the Avandia 
                                                 

5 In re Rezulin, 2005 U.S. Dist. LEXIS 46919, at *23. 

6 Id. 

7 A copy of  Judge Rufe’s Order was attached as Exhibit B to GSK’s opening brief.  
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MDL, there is ample evidence that plaintiffs have filed meritless cases and have allowed them to 

remain pending, abusing the litigation process and usurping the resources of the parties and of 

this Court.   

The fact that mass tort judges have also entered Lone Pine orders in a variety of 

scenarios not identical to this one is both beside the point and exactly the point.  Whether to issue 

case management orders, and what such orders may require, are decisions left to the broad and 

sound discretion of this Court.  As set forth in GSK’s initial brief, Lone Pine orders are 

becoming increasingly commonplace in the mass tort setting where, as here, they are necessary 

to identify and eliminate meritless claims. 

B. Plaintiffs’ Lack of Diligence Places an Ongoing Burden on GSK 

Plaintiffs argue that GSK is not harmed by plaintiffs’ delay in proving specific 

causation, because current procedures “are effectively managing this proceeding . . . and GSK 

can point to no significant problem here that would even come close to necessitating the use of a 

Lone Pine order.”8 

In fact, while this Court’s procedures have always provided the framework for 

orderly management of this litigation, plaintiffs have consistently shirked the obligations, 

imposed by this Court,  to scrutinize their cases and to produce relevant information to GSK.  

GSK has, far too often, been forced to assume the burden of gathering records because it was the 

only way it would ever have access to them.  This litigation is replete with examples of records 

plaintiffs did not produce, even after specific and repeated requests by GSK.   

                                                 
8 Plaintiffs’ Opposition to Defendant GlaxoSmithKline LLC’s Motion for a Lone Pine Case Management 

Order, at 6. 

Case ID: 080202733

Control No.: 11010187



 

 

The Honorable Sandra Mazer Moss  
Page 6 
January 28, 2011 
 
 

 

The reality of this litigation is that plaintiffs have not performed adequate pre-

complaint investigation, have not discharged their obligations to come forward with relevant 

records, and have forced GSK to assume the burdens created by their pervasive lack of diligence.   

C. Plaintiffs Will Not Be Unreasonably Burdened by a Lone Pine Order 

Plaintiffs argue that they will be required to produce expert reports eventually, 

and it is burdensome and unreasonable to require them to do it now. 

In fact, fewer than 200 cases remain pending in this MTP – counsel are not being 

asked to simultaneously substantiate the claims of thousands of plaintiffs.  Discovery against 

GSK is essentially complete, and nothing that remains to be discovered can bear on the issue of 

whether Avandia caused a given plaintiff’s injuries.  Requiring medical certifications now will 

allow the Court to eliminate the cases that are not viable and to better plan and manage the cases 

that are. 

As the Vioxx court held, “if Plaintiffs’ counsel believe that [their] claims have 

merit, they must have some basis for that belief . . . [and] it is reasonable to require Plaintiffs to 

come forward” with case-specific expert reports.9  As in Vioxx, the Lone Pine order requested 

here by GSK will do nothing more than require plaintiffs to come forward with the information 

they should have had in hand before filing their complaint.  Given the maturity of this litigation, 

it is now time for plaintiffs to support their claims. 

                                                 
9 In re Vioxx, 557 F. Supp. 2d at 744. 
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CONCLUSION 

This Court should therefore enter an order in the form provided, requiring 

plaintiffs to produce, within 60 days, medical certifications substantiating plaintiffs’ claims, and 

all records relevant to such certifications.   

 
Dated:  January 28, 2011 

 
Respectfully submitted, 
 
 
 
/s Nina M. Gussack____________________ 
Nina M. Gussack (Atty. No. 31054) 
Sean P. Fahey (Atty. No. 73305) 
Rachel B. Weil (Atty. No. 49844) 
PEPPER HAMILTON LLP 
3000 Two Logan Square 
Eighteenth & Arch Streets 
Philadelphia, PA  19103-2799 
(215) 981-4000 
 
Attorneys for Defendant 
GlaxoSmithKline LLC 

 
cc: Special Discovery Master Jerome J. Shestack, Esq. (via hand delivery) 
 Dianne Nast, Esquire (via PDF and first class mail) 
 Sol Weiss, Esquire (via PDF and first class mail) 

Case ID: 080202733

Control No.: 11010187



 

 

CERTIFICATE OF SERVICE 

I hereby certify that, on January 28, 2011, true and correct copies of the foregoing 

GlaxoSmithKline LLC’s Reply in Further Support of Motion for a “Lone Pine” Case 

Management Order were served via electronic filing (ECF), electronic mail, and United States 

first class mail on the following Plaintiffs’ Liaison Counsel: 

 
Dianne M. Nast  
RodaNast, P.C.  
801 Estelle Drive 
Lancaster, Pennsylvania 17601 
dnast@rodanast.com 
 
Sol Weiss 
Anapol, Schwartz, Weiss, Cohan 
Feldman & Smalley, P.C. 
1900 Delancey Pl 
sweiss@anapolschwartz.com 
 
 
 

      /s/Andrew E. Schinzel    
      Andrew E. Schinzel 
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