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ROBERT E. PAYL
ALAN 1. REICH
RICHARD P. MYERS
ELIOT PRESENT

March 7, 2002

Honorabls Allan L. Tereshko
Complex Litigation Center
Room 243 ity Hall
Philadelphia, PA 19107

Fe: Crown, Cork & Sezl
Glcbal Motion for Summary Judomenit

Dear  Judge Tersashlko:

T have received Crown, Cork and Seal’s Global Mction hersin.
In response I will note that the statute as enacted vioclates
several constitutional provisions. I also note that the factual
predicate that Crown was never in the asbestos business is a
misstatement of Facts that it has continued to make . Further,
Crown's failure of due diligence of the possible problems it was
acquiring in 1964 is not our problem and should not be imposed on
Its contradictory claims to Wall Street and this Court are

us.
=lso of note. Twenty-Two years ago it conceded it manufactured
asbestos. See Crown Cork & Seal v. ABTNA 16 D&C3d 525. I will

address the Constibutional issues first and then discuss the
factual question. : B

THE STATUTE AT ISSUE VIOLATES SEVERAL PROVISICHS OF THE
PENMEYLVANIA CONSTITUTION

I. THE STATUTE VIOLATES ARTICLE III, SECTION 32 AS IT IS A
ONE COMPANY STATUTE :

Article ITI, Section 32 provides as follows:

The general assembly shall pass Do local or
special law in any case which has been or can D
provided for by general and spescifically the General

hAggembly shall neot pass any local or special law.
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7. Regulating Labor, Trade, Mining or Manufacturing

Creatbing corporations or amending, renewing or
Extending the Charters Thereof.

o

Nor shall the General Assembly indirectly enact
any special or local law by the partizl repezal of a
general law; but laws repealing local or special acts
may be passed.

The Courts have consistently interpreted the term
"local or special’ to bar a statute enacted for the

benefit of one entity. Chambers v. Citv of

Philadelphia, 250 PA 251, 95 A. 427 (1915); Perkins v.

Philadelphia, 156 P2 539, 27 n. 356 (1893).

The most recent case on the subiect is Harrisburg

Schoél District v. Hickol, 563 PA 391, 761 A.2d4. 11230
(Fa 2000). In thét case the Legislature had carved out
& special exception witliin the Education Empowerment
Act designed for the City of Harrisburg only. The
Supreme Court noted its prior precedent that a
classification is per se unconstitutional when the
class consists of one member. id. 563 Pa at 397-398,
761 A.2d at 1135. The Court noted thatr the purpose of

Article IIl Section 32 was to end the flood of

priviteged legisliation for private purposes which was

common in 1873. (Underlining added.) There can be no
more private purpose that here, immunization of Crown
from liability for the asbestos injuries caused by

o

Mundet which it knew in 1963 was possible when Crown
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acquired Mundet while allowing other companiss to he
sued.

A class consisting of one entity ig per se
unconstitutional. As Harxisburg makes clear, Crown's
motion must be denied as Crown concedes that the whole
purpose of the lobbying effort that resulted in the
bill was to Fass a statute solely for Crown's benefit .
Crown accepted the provisions of the Pennsvylwvania
Constitution Article 10 §2 and 3.

The Legislative debates are attached. These make
clear that this was a one company bail cut statute
based on what the Legislature beliesved wag Crown’s
financial situation to help 1t cut. Unfortunately,

such runs afoul of the Constitut ional provigions .

i1. THE STRTUTE VICOLATES ARTICLE 3 SECTION 13

Articie IIT, §1§ bars any member of the Legislarure
from voting on 2 matter without digclosing his personal
interest and bars him from voting. Senator Stack's firm
represents Crown on this motion and has.represented Crown in
the past. e did not disclose his family‘s and firm's
financial interset and voted. The cnly way this
constitutional provision can be effectuated is to invalidate

the statute for violation of this section,

LIT. THE STATUTE VIOLATES ARTICLE I, SBECTION 11

Bridicle I, 811 of the Pennsylvania Congtitution

2y
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provides as Lollows:

211 courts shall be open; and every man for an Injury

—

dene him in lands, goods, person or reputation shall have
remsdy by due course of law and right and Jjustice
administered without sazle, denial or delay

Crown, in this statute has sought to violate thie
constitutional prdvision. The comments on the floor of the
legislature do show a statute, of course is designed to
benefit of one entity by enacting a statute degigned tao
retroactively change the corporation law of the Commonweslth
for one entity. The guestion is whether, under this
provisioﬁ of the Constitubion the statute is acceptable.
THE RIGHT TC BUE CROWN, CORK HAD VESTED RY THE DATE OF THE
ENACTMENT OF THE STATUTE

There are 2 subclasses within the category of those
whom Crown seeks to deprive of their right to sue. The
first are those whose cases were in suit against Crown, The
second are those who wers diagnosed but had not sued when
the statute was enacted. As to both of these subclasses
there can be no dispute that the right to sue Crown had
vested and therefore under Article I 517 the gtatute cannot
be applied to such cases to bhar theif claims retroactively,

The Legislature attempted to make the statute
retroactive. This violates the above provision of the

Constitution, see 8mith v. Fenner, 31599 pPi 633, 16l A.z2d. 1580

(1960) and the statute must be construed to bhe prospective

only, see Hartle v. Long, & Bh 4891 (1847, The only real

2754
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question ig whether the statute is constitutional as to the

category of plaintiffs not vet diagnosed when it was nassed

It is respectfully suggested that some of the oplnions
of the Courts have shown undue respect for the legislature
and insufficient attention to the independence of the
judiciary and its role in upholding the Constitution. These
cases seem to view the legislature as Supreme. This starute
is an example of a cage in which the Courts sheould
effectuate the rights sst forth in article I §1 of the
Constitution as one company obtained special legislation
deigned to protect it alone and deprive injured people of
vested rights.

The real issue is whether Crown could bar claims
against it:by those not yet diagnosed on- the date on which
the statute was enacted. Several reasons suggest why it
cannot do so. First, the disease process had already begun
prior to the enactment of the statute. No one will dispute
that scientifically the disease Drocess that leads to an
asbestos-caused disease begins many years before the

discovery of the asbestos disease. The gsignificance of this

fact is great.

276e_
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The Superior Court noted in Cathcart v. Johne-Manwviile

=

and other cases that in truth the dissass process and the

tort beging con the date that the injury ccocurred. PFlaincif

~h

has the right to sue at that point if he could prove the
celluvlar damage and injury. This is of course bheyond
abilicy of medical science Lo determine in one person.
However, the Courts extend that right to the date of injury.

Since Ayers v, Morgan, 397 PR 282, 154 A.2d. 788 (1950)

it is c¢lear that the Courts recognize that while the injury

begins on impact, the cause Of action arises on diagnosis,
In essence, this means thab the right to sue for that tort
had vested on impact yvears before the enactment of the
statute. Thus, the Legislature could not take away this
vested right for an injury which had already begun.

The context in which this cases arises 1s unusual.
Howevel, some assistance 1n evaluation can be gleaned from
nases in‘ other states involving asbestos. These cases arose
when the Legislatures changed pre-existing law tl.o cun off
the rights of asbestos victims and victims of other product

torts. In Jurich v. Garliock, 759 N.E. Zd 1066 (Ind. Cto. of

Eppeals 2001} the Indiana Legislature had adepted a product
ligbility statute of reposse in 1878. | In 1%89 it adopred an
exception for casés against miners and sellers of commercial
ashestog. The Court held that a vestéd right wag at issue
since the inhalation and disease process began befors the
enactment of the statute id. at 1074. In Ma.ryland Che

Legiglature had epactzd a cap on noneconomic damages. The

22 P4
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Marviand Courts have held thar if plaintiffs prove medically

that the disesase process becan before the enactment of Lhe
s

Ccap, then the cap was not applicable. Porter-Havden v
Wvche, 128 MD APP 282, 233¢ A.2d. 226 (MD 1999), Oweng -

B

Corning v. Bavmann, 125 MD App. 457, 726 A.2d. 745, 751

(1998). Jurich is interesting because of ite focus on the
precige language of the Indiana Constitution. That

Constitution protected the right to a complete remedy at
law. The interpretation of the statute at issue there isg
also of note. In thét case the asbestos defendants urged an
interpretation of the statute to allow claims against miners
of asbestos but to bar claims agalnst manufacturers under
the 1978 statute of repose. The Court agreed with that
interpretation of the 1%89% =ztatute and then held that such =
statute was unconstitutional as a complete remedy was not
provided to asbestos victims. Our Constituticn, unlike
Indiana, doess not use the word "complete" remedy. Yetr, the
principle is the same, a remedy cannot be cut off.

Most interestingly since Crown represented facts to the
Legislature reviewad by Senator Stack dépositioms of the
senionr employees of Crown need to be taken concerning the
facts of the initial tfénsactions and 1Cs true present
financial problems as well és the 1980 case. Unlike other
gituations in which one must guass why the Legislature did
what it did we know there was a factual basis. Under Rule

1035 Plaintiff needs the right ro explore these reasons.
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IV,

VI

THE LEGISLATIVE PURPOSE IN THE CLASSTIFICATION MUST HAVE
AT LEAST A RATIONAL BASIS WHICH THIS DOES NOT THUS
VIOCLATING STATE AND FEDERAL BQUERL PROTECTION EIGHTS

The Appellate Courts have upheld challenges to

statutes of repose for wviolation of Article I §511.

 However, the Legiglature must have & rational basig for

the decision to deprive plaintiff of his right to sue
Crown. The legislative purpose and goal is clear from
Senacor Stack'sg and Senatcr Waugh's remarks. The
Legislature belisved that Crown was somehow an
unknowing victim of its own incompetence and such was
the reason for the trial. In light of the 1980 lawsuit
and the degire to force others to pay Crown's share

this viclates equal protection.

THE BILL VIOLATES THE COMMERCE CLAUSE

The lzsue of whether states can immunize thelr own
corporation at the expense of cut-of-ztate corporations
has been =xtensively litigated. In the cases of PPC v.

Commeonwealth of Pennsylvania, 2001 WL 1523839, PPG v,

Commonwealth of Pernsvivania, 1%8% WL 296902,

Anneseberyg v, Commeonwealth, 562 Ph 581, 757 4A.2d 238

and 562 PR 570, 757 RA.2d4d. 333, the Supreme Court has

held contrary to Crown's views on this matter.
Y N

ARTICLES I §1 AND 26 ARE VIOLATED
Section 26 of the Constibuticn bars the
Commonwsalth from denying any person the anjoyment of

any civil right and from discriminating against any
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person in the exercise of any civil right. Seccicpy 1

op

D

provides for enjoyment and de ferise of Life an
possessing and protecting Property. The statute
interferes with those rights by barring plaintiffs Ffrom

recovering damages for their injuries.

VII. FACTUAL ISSUES REMAIN FOR DETERMININ@ THE RATICNALE FOR
TEE STRTUTE.

Depositions of Crown and Mundet personal need to
be taken to determine whether Crown is an innocent
victim or a2 knowing assumer of Mundet's ldabilitcy in
light of the 1980 lawsuit and the depositions of
Stansbury, Mileaf and the other materlials attached to
the Kelley & Ferraro brief (Exhibit D). 2 list of our

Exhibits is attached.

Very truly vours,

PAUL, REICH & MYERS, P.C.

,;f"i ﬂ ) oA Hj/f/'f /
Lﬁﬁﬁbt@@ﬁb/ f%! /lﬂ§€yﬁj

ROBERT E. PAUL

REP/bh

ce: Thomas Leonard
D Michael Fisher
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EXHIBIT
EXHIBIT
BXHIBIT
EXHIBIT

EXHIBIT

B

.

D

E

EXHIBIT

DEBATES

JURTCH

LIST

PORTER HAYDEN v. WYCHE

KELLEY & FERRARO BRIEF AND EXHIBITS

CHOWN CORK & SEAL v,

AETNA

2¥s
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IN RE  ASRBESTUOS LITIGATION
COURT OF COMMCH PLEAS OF PHILADELDHTR COUNTY
QUTOBER TERM 1986, WUMBEE 001

ORDER
And now, to wit, this day of . 20072,

the Motion for Summary Judgment of CROWN CORK & SEAL 1s deniled.

BY THE COURT:

QP2 e
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PROTRIAL L alyERS, Fresss

PUREVI LR o VS R ALY O

g v
SEMATOR 7 COSTH Fax  T17-T83-5978 Mar 72007 10y Eo

UARUT Eg SUSPENDED fja
The SPEATER, The Chairrecommives the wjorite fezder,

Mr. PERZEL. Mr. Spealer, | mave that fhe nias o the Fouse be suspendad 10 permit the immeciiage
considaration of 8% 216, ‘

D11 the guastion,
Will the Hense agree o the motion?

The following rall call wes recorded:

YEAS~IB
Aduiph Bwng, J. Pdaher Seheoader
Argall Pairehlid Malthand Beller
Armttrong Feste Majar Bertments
Bakor, I, Fichtor Mendoring Semniai
Baleer, 1. Fleagie Mann  Shaney
Burley Fligk Markossi: Smith, B,
Borrar Fareier Mursteo Emlth, 8, K,
Bagtun Frantoal Wevmmdl: Balobay
Bebio-Jones Fresmze ~MeCalh- Suabaal:
Betapdi Crabig MuoGestan Seairs
Belfant Cemron MeCHH Stestman -
Bennihghoft Gt WicTiharean Htary
Birmelin Gearpr Malthinney Srether
Bishey Gedthnl! MeaHeughton Btevazson, B,
Biar Gordner Melto Siovenaon, T,
Royas Griests Metoalfe Srdromntter
Bravwas Gruitza hichiovic Sturiz
Bt Habay Mtaremois Suna
Biloviee Filmibos iller, P Tungretii
Bunran - Haone Milhar, & Taviar, 1,
Calpirone Harlt Mundy Therenar
Cappsly Hartert Myrers g
Cnsorie Harper Wetler Travaglio
Onudey Hasay Migkol Trelio
Civors Hennsssey O'Brien Trich
Clark: Herman Oliver Tulki
Chymer " Hershey Falleme Tarzat
Cthen, Lo L Hunsg Perzel Vonos
Cahen, M Haray Beirercs Voon
Cotntale Hutshingen Feranc Vil
Cepleman Jadiowice Bhitlipe Walke
Cormell feeries Figieent | Wansanps
Corrigan Josephe Pappy Wishington
Cosim Fateer Pigmlle Waters
Loy Ealier Preseon . oo
Creighan Kermay Rayimang Willterne, .
Gy Eiticund Readchaw Wit
Cumrry Krebs Hlegar Wopan
Datter LaGronts Robers Woltnrasks
Dhaiczy Lauaghstm fabinsan Wrigkt, G.
Dally Lawles Resstraci Wrighe, ke,
Deducy Lederzy Robwar Yawcie
Dermody Ledt Roonsy Y anogisiog]
DaWesce Lemcovim Rags Yudihat
DiGirlamo Lavdansis Sainzen Ziitmaermn
Diver Lowis Smursisan Zuyg
Denasi oo Lyeyh Bamoni
Bachus Lymoh Sethe Ryun,
Evang, D, sckerath Styder Speabey
MNAYE
NOT VOTRNG-4
EXCUSED -8
Ao Egolf Rubley Brest
Bard Reingrg Rufting Taxlor, £, 8
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71 7-2EE-E40T

iz, GANNON, b, I levels the pleyig Seld, It is not dited wwards the plaintiif or tilted towards the
defendant Whar it hes dons is it hes.foveled the playing field with respect to defendams and plainiiffs go o whearn g
persen knew that the disease that they have was i faot caused by asbestusie exposare, o T would mor claracrerize
this 25 leatring ons way or the athar. ‘ ‘

Mr. VITALL Olay, Have any grotps, 1 am thinling the tetal lawyers a7 the fwsuranes Indusmy or any other
groups, Weighsd in on this il one way ot the othor? ‘ ) '

Mr, GAWNON. No group has come o e spectfically shont this legislation. | ave hed comversafions with
Senator Taringlione’s office thout this, but that has been the expent of my commumication with patties of inferest
and busaues it is Senuiar Taraghone’s bill, i just makes sense that she would bave o swong inmrest jo r, -

My VITALL Do yau know the need, Hie faonm) need, out there hat was the genesis of this Bill? In othar
words, what conditions out there are we trying to addrsss? What is the probiem this bil! seeics to address? '

< M GANNON. T do not beve uny specifia sampiles o give you, b T would summiss et soroe folks had

contraoted sshesiosic, the diseass, snd there mey have been other things happening in their lbves, and vivimars 15.!
when they finally got w the point that they were seeking the patson whe ogused the disese accoummble, the
dufendar, becauss of dme, circumatances, wud factugl, I poess, circumstsnces tnd Jeeal ciroumennees t{m ¥ were
preciuded fom pressming their slaim. plug = my understanding this whole isgue became quits muddied with
respect 1o when the person knew or should bave kuown, One of e things that we did here was gwde i very speatfic
8 to 4 comumunizasion that that person reseives from » health-cars provider thar in fact the diseuse thar they h‘ava is
ashestouis and it wes cansed by expusure o asbastos. That s z very spesific ovent, and fow it i s lot easier o define
wehen that stetute bepins a5 to when, it is & whole buneh of mushy circomstances and arpumons and inmuande.

Mr. VITALL Thank vog. :

That conoludes myy quesiioning, bt Speakrer

The SFEARER The Chair thauks the gentleman,

Mir. Heonessey,

Jix, HENINESSEY . Thank you, Mr, Spesker.

May I imeriogme the chairman of the Judiclary Commipms?

Tho SPEARER. The geptiemnan, Mr, Gannon, would be pleased 1o snter into defate With you ow this

saksjent.
hir, HENNESSEY . Thank yor, Me. Spealcer.
For the purpose of lsgislative iment, 1 wonld like 1o agh Yol & couple of questions with rsgard io he ter B

“irier of fact” as that torm is used on line 11, page 7.
I the situation where # jury sl & invotved, & the wier of fase the urs, or o verme of any hind of prekrial
molieus or motions for srnsiary judmment, does the frial judge aotas e wer of fact? ‘ ; ' Wﬂgﬁﬁ’
e GANNON. IF there wee ¢ prelicttinry mollen such 22 2 dexmurree o the plea dings, prefimigary @Mm&m@
sbiserions, new matter, summary fudgtaent e comrt, e Jjudge, wauld essensielly be doterminins fomliv from the Wi
inforrnution. et would bo provided in thar mracesding whes in fuet the smwe of limitstions beaty to f:tlm;m&nw ¢ e :
Ieir. HENNESSEY. Okay. Se for the purpose af logrisiative imvenr, a8 You uso the ferm “wier of fagt™ iu’;;'aia %W g,
SE 216, we ane talldng about tmial judges being the diers of fact ang maling determuinations oa motions for ‘Hmmhh gmw &
putgmens, in & sense on & whole arvey of pretrial WELEY, ineluding the smie of Hiraftations argumanrs, ) ’ ..

Mr. QANNON [ ths confars of this partivtiar legistzdon, beeaige of Hie waw the ngg’ﬂ:@g are i Hisre et
the informarion where i came from and whey, the frjal Judge i those cirommstances would be 4 fiedler of St of
BeGessity in order o disvoss of those mations, 50 the mswer I, Yes, the tial judes would be the fnder of fact 1 that
TEOLIN. I Hane. :

Mr HENNEEEEY Hov. The tarm specifically, thangh i the “trior of fazt” not the “fador of far ™ and [ B - 4

am simply irying o getio the quesion, if Somenne wanis fo ruive ¢ swatute -6 limitstions defense, wnder the R
tanguage of GB 216 a8 it {5 presemed b the Hougs today, does the sl judge make thay fietarmin:.ltmn T s
submilted w0 the fury 43 part OF the cass in ciisfy. . T s vig?;
Mz, GANNORN. Lam sotry, Mr. Speaker, Would you repsat that question? : aual
Ifr, FENNESSEY . I said, a5 the term “tier of fuge i5 sed in S8 216, anpage 7, line 11, dozs the 10l Tl T
Judge make the doteunination on » smme-al-limitstions fssue or fe . Wall, does the il iud)ﬂ: mﬂkewi}m S
sather than the fury? : e oo
T, Yy

Mz, GANNGOWN. Go these prafimingry metters, and gnes egain, tat would be w @ the Btigants whether nr
10t they waneed  move forvard on dat issue Dréliminarily in the form of new atter or prelirinery ahie*:i:;;;t N
swinmery fudgment. I the Helgants, ons ar both of the tirigante move ferward, then the trin) fudes w;m;f ig tfr n ir
thee trier of fact or the fnder of fucr—1 am wsing those rerms iEerchangeably — i dacormine jwh; they date Wz*‘ ‘ifw
grder w dispose o the motion. S the engwer 18, ves, they would heve In maize that factuel derermingios in uzf'i: t-
dispose of the moviorn a5 o wirethgr o uot the stafurs of tmitstions hed rue, o Commaned. o S

bz, HENINESSEY. Olmy. Thual vew, Rz, Spmaker, ‘

That concludes my imerogadan,

The SPEAEER. The Chuir thenlke the genfiaman,

[ALEAVE OF ABSENCENA
wir, COY. Mr. Speaker? ‘



pziarysaant L

DLt

LT
SENHITUR U T H

26 Kt L [

Fax:

Vi

The SPEARXE. Mr. Coy.
M. OV Rewirn 1o the order of business of leaver of absenee and place the peatlemun from Allegliny,

Ny MICHLOVIC, on leave for fie balence of the day.
Tuz SPEAKER, Without cbiection, the gentleman will be added to taz leave list und his leave approved,

The Chair ears no ohjections.

Cin the question resarring,
Shail the bill pags finally? )
The SPEAKPR. Agrossbic to the provigions of the Constimﬁicm_, the veas and rzays will sow be taleen

[ PEcddt. Ly L

The following roll call was recorded:

Adolph
Argal
Altrsirong
Baker, [
Habar, M.
Barlay
Batrar
TBuxsnn
Behko-Jones
Belsrdi
Belfant
Benninghoff
Birmeln
Bistop
Blaum
By
Browac
Bt
Butiovitz
Busiven
Caitapitons
Coppellf
Caporin
Cawldy
Clivern
Clark
Clymer
Coban, L {
Cohon, W
Cedafdla
Colommn
Comel
Cormigan
Cogn

Loy
ioreighan
Cruz
foery
Daiiey
Dnley
Drefiy
Datues
Drormady
D2Vemse
THCHmblme
[Diven
onatsst
Lashyy
Bwang, D,

Fallons

Alten

VEAD~{92
Evoe, I, Mitier
Fajrohild b ultdand
Tense Niajor
Fiohior hiaudering
Fieagle M
Flick Markoset:
Forcier . Marsioo- -
Fratsieel Yirbermik
Fregman MoCall
(ialsle MeQeahan
Gennes Mediill-
Grist tslhattzn
tharpe Melliioney
Godshal MgMmghton
Corduer Melin
CGrpsle Merealo
{irutze Mizarne
Habey Mitfler, 5
Helugks Miller, &,
Hansta hundy
Harbed Myem
Harhed Metler
H.u.rp:rr Tzl
Hausay 0¥ Brieg
Hentugesy Ciiver
Herme Porzel
Blzrshey Pefriten
Fieas Furrone
Hartay Pl
Flutchimson Ficlenr
Indiowie: Pipgy
James - Plugilly
Jnsepls Fraston
Fatser Favmond
Keatler Retrshany
ennsy Rigpar
Kirkland Repbseims
Kb Rabinkon
LaGmta Tasbmal
Langhiin Rohrer
[tywriess ﬁmmc}
Loderer Ross
Lk Suinate
Lagoovizz Sanusiton
Lavdansty Sarivomi
Lewis Satiser
Loyl Beybar
Lynsy Sonzdzr
Maskereth

HaYs-i

NOT VOTRG -0
EXCUBED-S

iizhiovig Rtz

Sahuler
Geormaan
Sarnmed
Shaner
Bemith, B.
itk & M,
Salobay
Soback;
Saing
Seeimn
B
Stetler
Stevenzan, .
Bravenson, T,
Srittmuatter
Sturie

Sugrra
Tangrettf
Taylee, J.
Thomas
Tigue
Travagto
Trallo

“Trich

Tull

Turzat
Vanet
Verm

M fad
Walizo
Winsacs
Washingron
Wartrs
Wintton
Wiltiarme, J,
Wi

Wopin
Wolnorozis
Wright, G.
Wright, M,
Yoy
Younghlond
Y udichal:
Zirmerman
Zug

Fvan,
Gpenioer

Smti

Mar 7 2007 10027 .04

[ACONSIDERATION OF SB 216 CONTINUED 14
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e i PRLAL LAVERS PAGE B
R TG BN ] I A N R : .
SEMRILE 3 CORTH Fax: 717 Mar 7 2002 10027 ko
Fard Reinard Luffing Terlar, & 7,
Egalf .

The majarity required by the Congting
e affftmative and (s bij passed finally,

Crdered, That the oleric retury the samne to the Senae w
Bams With amendment i which ths coneurrence of the

tHor having vored iy the affirmative

. the question was dereruined in

ith the information that the

House has passsd the
Semar s requested.

Case |D: 861000001



Bloir ety

12349

F&sE n

‘ o Lt HACTRIAL LAWYERS
U e sy T Fax: 717-783-59r8 Mar T 2007 1007 O
: ’ LEGISLATIVE JOURNAL. — SENATE DECEMBER 11,

v———

An Al ametding the ao of Avgust g, IS4 (7L 85, Ne 323},
redferred o as b Panneyivaniy Board of Probetian #ind Parole Law,
Turther providing fur fuembioshlp of o0 ag YISCTY commuites,

- Comsidered the second time agd aEresd 1,
{rdered, To be printed on the Calbndar for fhird cungidar-

atiom. :
BILLS OVER I ORDIER,

HE 555 and 8B 82T - Whiiout objection, the bille wesr
passed over In thelir order 20 the n'-.::;:za::si= of Brmstor FICOO 4

BILL ON SECOND CONSIDERATION

SE 656 (P No, 1874) — The Semate procesded fo consider.
ation of the bill, entitied: , :

An Aot amendintg Tities 18 [Crimeas and Offensas) nﬂf{ & (.Tgndim

ey end Judicial Précedurs) of the Pennzyivagis Comsolidaieg Seap-
3? ﬁunm previsding for defnifions detinitig thy offents of unlawiy
#5eps 1o informaton; and. Farther arovi i For miswdil yae of com-
e and for bases of personal jurisdisting OVer prrsnms ouside tig

Cammonwenli,

Considered the seound thne and agreed 15,
Cirdered, To be primeed on the Cujendar for tieird consiger.

wtieor,
BILL OWER IN ORDBER

FIB 1333 - Withaw ohjecton, fis il g paseed over iy jix |

triier a1 the roguest of Bernstar PICCOLA,
REPORTS FROM COMMITTERS

Senargr THOMPSON, from e Comymittes gg APpropris.
Gons, reported the fulloving bl

HE 1944 (P Mo, 3070 fAmgmgas (Fezenaried)

An Act muending Tils 53 (Mundchmliies Senmiy} of th Pegw,

syivanis Conseligan Bratanes, authoriznp TRIECIEcs 1y ety fasgse
imp peumits, vaduite, foansey or other wpg

Fvals to prosons whe gee
definguent in -t prvinésts or g iy vickifion of caring codes, sttt
: ifyr i} {mration :m{% fiecnl 4ffriey for
sitis? of the st see making repeaier gy providing for fmds s
speridied fnes and peantiieg

Senator BRIGHTBILL, from the Committer on Hnise and
Exeeutive Nominations, revorted the Esllowing bifix;
5B 216 {Pr He I6LTY ( Asvended) (Rarepormed) oo
renzl
An At emanding Tites 15 {Comarations g Utdseorposmeg

Assouixtions) sad 47 (Judisisry and Tudieia] Erocodure) of the Panngyl-
waph o nsolidamsd Stntiey, rrerviding for Liosdtativgg on BRI oo

iated inhifipe relzting 1o conatn mereem or consniidations agd firther

Fraviding far autais sanes of bmigtions and for cotin ranghee,

" payment of centain i from s Uinderprommd

27}

SR 696 (Pr, Ny, 1618} (Amended) (Rereported) (o pmea.
e}

Aa1 Aot ameding the et of Julp ¢ 1 agg (BL1ES. No32) -rem

#g the Storape Tonk end Spil Frevention Ag, Aefining “etrvirrmymge
mediz®™ and broviding for tertam BoHBeRiom wher there T rebagres
iy, ,

Trom, Storag

SB 857 (Pr. Ne. 1419) (Amendod) (Rerepotiedy (Sassca.
rerce) .

42 At smending e ger ol fuly 6, 1650 (BL.IES, Nu.28, yown
& the Storage Tank my §pil) Prevention Act, fig X
Btoenge “Temiz Indeqrgyd

ficition Fongt snd for Undarpronnd Brormpe Tawi Envirompunrat

Clermep Program.
FIB 1635 (Pr. No. 3053) (Bersported) (Concurronas)

An &op ammﬁ‘mgﬁlcuqz of June 2, 1953 (Pl 738, WNe 338, oeon
e Worjaerst Compenoatios AL, firrther deliniryy “oestrmtians] dis.
cass,”

SPECIAL ORWER oF BUBINESS
STPFLEMENTAY, CALERDAR Ny,
| SENATE CONCURS IN Hongg ANMENIARN TS
A8 ANMENDED

BB 216 ePx Kq, 1617} - The Sumpe Precesded to comgge,.
Bioy ofthe bifl, entifbed:

A0 At smvending Tites 12 {Corporaiong png Unitmporming
Amspciations) and 4z (udicinty and jryfiminl Frocodurs) of e grpémagwfr
Vanis Cnug.pfidmm_ Sratirpms Prefviding for Hmitations oy, adbirsing. e
duted gt redefing w carm MEARers o Cnsnligufinmne g izt
roviding for cermiy ity of X

mimsions et for Cotininy

O the gtresiton
Wil e Sense copenr i 5 amendmeny magds bnr gy Finpge,
as amended by fi Separe 1o Sengte Bl Ne. 2369

Sevmmr FICOOEA hadam Precidens Tmgue shar 4, Do
o> covr &y fhe m:andmmumﬁainyﬁu: Housk, us srowmdad ke
iﬁ:_ﬁ&nm W Semape EEﬂl He. 214,

AR T e

TR FTIUARY R N T

On the qrestion,
W e Semaee ggree 1 e motion?

mats from Bucks, Senator Tomt:

Sepator TORAT NSO, Madum President, s AT e
WES [t i Séqote Bl No. 216 ip the Commridtes g Brjar sagd
Bxpontivs naingg iz g amtendrrens thpr will heip the spe.
ey Crovn Cor: & Segl, g internationg] CODEY Wiy
world hendquriers lomamd Philadelphiz g 5 Rinitites fvm
Y Gistries, Crown Cork & Seal i o compamy fpa Dakrss prpy
408 Datlies ey DUIE Chos, 17 bps 5 thpesang anplevesy pyd 5
Bayroll of sbwur 547 wmillion, peye Jocyi taxss anr St e of
shon 5 wrilfion, and beeidag gt ¥ dpes axenrta by, el

{IJ;
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warth of busipess in dae Stare of Penmsylvania mth nti:&n_' Pgnne
sylvania compasdes. 5o, ite financin] mpact on tirds Stare iy very,
very koporrnt, and st a Hme when we are Jostg e amd more
jcsbis pad B 2 time when we are lesmg good, f‘amlly-sgsmmm:g
iohs, =nd at @ tirne when we art Josing manufactining jobs, fis
company Is critizally insportans 1o the finmciad welfe of many,
many famities in my distien

Erut somefhing hae happened o shan, They have been undsr
siege by Meigants and lawyers fom Texas aad h&sswmppz ang
they are naw paying to the tuns of sbout 160 milijon 5 veur in
Bigation and claime fo people who have ashestos glaims sgainst
{rown Cork & Seal .

“Move, the thing that apprieves me sbour that i that Crown
Cork & Seal does not and pever has made asbestos o used as-
bestes in it products. It did, however, in 1962 nequire o bodle
cap company tat kad au asbestos division, b within 90 days
sold off that division and rmlieved fiself of thar businese. Because
of thut and an investment of sbowg 56 miliion, they now have
paid ot ghmost K300 miltion in dlains in Texas and Mississippd,
What thnt ks dops o frls company is destroyed its band satnge.
irs batid vating s now junk-rete bonds, it &5 having diffioulty
purrowing medey, zad that has fmpuged on the company very,
very wewersty, J thond i fo Imporrang. that we wy to protect Peng-
sylvapia yobs and & Peomevivania company againgt pup-ofStais
lidiprnts when My do not oven Buve pabestosis. Mot one of the
claimatty ey been, found w0 be sick of have asbestosis, and #ie
comparsy does rot make astesios. So, whar we have Sone hers 1
wied o limit fire Habilty of @i company to the smount thet it
paid for the sebsidiaey fhag it bouphe i 1963, snd fiwt 12 abont §6
milion. ‘

dadam Presideat, it does net maks ey sonse 10 me b Apve
oy Bhyenr-old Hitgemt o Missiesop! whe doss not have asbes-
uig g;:é an wward of 125 million from & company that did pot
malte asvemos, Vet | have « retived comple in my disoier why
wartied all ek lifke, ratsed o fandly, they have mow retired, they
have dore svarything right, ey have ssved delr money, and
noW they are locling at lostug their pension, wmd thoy cerainty
hurve Jooked of the stoslc they bovght from & comparry that they
workeed fur all thetr Life go from R4S 1 30 4 share down (o
aboe 5150 @ share, o

Jp makes ne sense to me thal Thave peaple wio arc 38 yearg

of age working b Benwalem, Philadelride Wilkes-Harre, !

Connolisville, working and giving & but of their s to fitls oo
pany who are now not sers they are poier vy heve « ok, whes o
és-yeamaid lgmy in ississipps gets o 525 million averd.
What we are doing Is iransierming meney fom & company that
rakes bottles and crns to peopls in Mississtpp] s Tros who
do nol have asbestosts, Yet, T have workers whio are working for
2 company who are warsied about their joube, whe are worded
bzt thedr futires, who are worried show! thelr refirevpenrs, s
who are worrled sbom thet pansions.

S0, hadars Pregtden, T el thet we 2oy Benapn Bill Mo 736
with the anaendment fhias Senator Conl] i nte 1t i die Commie
e o Padee and Estesative Hominations, sud | ad: for foe Macp-
trers' sEppOR; 9D fals s,

The PRESIING CFFICER The Chair recopni=ss te pantie-
mig fom Philadelplas, Sesetor S, '

|

.

Senztor STACK, Madam President, T #lso rise in st of
Sepate Bl Mo, 216, T rise today v discusy tegisiation that will
hiave an hnpectant fmpest on Pepnsybvanis public policy. It
shieald he & basic governmert] imereat o make mre oo CorpEe
Fala menpsr dnwe do not wafairly sxpase mnaoent companies o
yuin solely hagmse of & merger. '

1 is mow evidert that 25 an wdressen copsequates of mesp.
sxs ther bmppened jn he past; Penmsylvania corporstions’ tha
nevyr thematives prodisved, sold, or mstalled shestos prodnsts
mey bectme sehjert to asbestos-rutatsd Habilites, Birnilarly, #he
amaut; of nesets firly avaflable tv satisfy thoss zshaetorrofan
iabiliiizs way have become wmifaily shd unjuatly enfarged, Thave
i s unprecedentsd avalanche of ashastos-réiated claime made
in the United Staes today. What hay been desaibsd by ihe 118,
Supresme Court us an ehephantine mess that the cetiry has oafied
out fiyr lepisintive solitions. Tn view of fhis bisarieaily unprems.
destted sitontion it is gm essertial suvernmental jmerest e Bt
127 of public pelicy that the amount of assets avasisbie o sliEgy
asbéstos-robaned claims be: fairly Hmited fo the vaine of wapets of
the persin or campany that actualiy cansed e detasge firotgd,
the production, sabs, or instelation of adhesis,

What #iits 41} boiis dewn w 15 really an fssne of feirpsss. Thome
18 thve goal of ks leinbarion. fo aobievs S0mme messure of Sirpece

Jor Poyusylvenis comprmies ¥iee Crown Curk & Sexl, Tipa, ¥
believe mumve of you ary Smitier with the problens e Conm
Corit & Bend s fretng, bur Y want i provids = brief sommary fy
put this fssue s perspestive.

Caoven Cork & Sent 2 aniid Penrigylvanis compar fhat cmre.
ploys 1,000 Peotayivands residents and soniribimse cioss w5
bitlter ta fhe Bistz ceonony, 35 faetiring on fhe brisk: of
Inpwy. b ds dn fhis predicament, in large pary, beeatse of an gu.
lanche of asbestos-relared loweuis the eoppenyy Baves, Mpriveds
of thousids of Jawsuis amounrisg o hendreds of milion of
dodlars i claims, Crowns Copls & Seal fases theen brovenit prel
s dire fmanein! sihstion degpits the fuct the RO et
manuficiored, seld, or insmlled & singhe ashesiosoonimine
product, not = stgle psbesion product i e snnpEnys i vegr

fy

The orgios of this probiem began stme 49 vear HE0 v
Sroven Corke & B, & manofietrer of botfie caps snd Baverpee

and food conteiners, was meking to mrpand it opcTetions, A

“part of tisst efiomt. 2 acquired & stock forerest i blusiad g

Company, 8 mamifactiver of cariefined botde cans, cxliad erppm,
corks, et ware first Ivented fn the 1800s by Crown Carip &
Seal’s founder. A amall division of Mupde!, Pl i anyy Crormen
involvenpit. with the. company, hnd at ese Hme menafsinre
ool e sgbestne fyeybating. However, thoss asbesios mange-
toning peadivns wears shui down before sy Croven drsgivenmny
witle Sdemdes, I addition, what wag tefh of fus inswlaifon divizian
was said off 0 mother company within 93 dave of Cromps Frse
Stock. ferest i Mamdet, and 2 years istor the remeinger o
Shuudet Wi merped min Croem. '

Now Crown's very existsncy v threatensd, the resul of m
EVRIENCIS OF MWRINE AEeinst the Cupmpany (0T 2 prodniet i e
modieesd o 56ld. Today, we have 2 chanee reston: St fo
compenies fle Crown Corke & Beal, We heve in s srvendamenr
o fadr and eqnitable solodon, One seotian of e aencrn ey fiyg.
it Yigbifiy inberied solely bacares of e ey Lewr it kel

" Case|D: 861000001
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vaitie of the assets of fie merged company that Wwits aciually in
the aabssior business, And inmm mdngxdm Bscf}cm, Ih: amiend-
meny plases g assets of 2 Fenmsvlvania Cerporation that exceed
that vous! value beyond the resch .ufc:iaimangs: The amc:x'cimem
eliminates what is epentially o windE] m_ch, 5 wmd&ﬂ
that iz destroping Imocant corporalions smed fonocemt wearking
pm’rﬁiiﬁ&dﬂmﬁ o Title 15 that will Gecome lawr as part of
Senate Bifl Wo. 2316 is stthstentively the same pe the amemamcm
to gestiom 7104 of Title 42 in Senawe B Ma. 818, with Tevisicns
to certain lerms t confomn with fe definitions i Tite %5,
Now, I know mary of nay colleasses are vonesrned aboyr
Insuring thet mdividuals injuneg b;}-'BSbf.'smng‘mue Just Compg.
2uting, Bt it shonld be thoge campafzms thar wers actizily in.
voived in the prodiction md mstaliafion of asbestos that should
bear the cost af compensating dividnsls seposed 1 asbegtog

 and suffertog bealth problems, Crown Cork: & Seal s ot one of

those companies. Beyond fier ct, thers are Typicalty derzers if
pot hundreds, of ctmypandes wemmied i aehe.stag ia'wmﬁm. Ehr ot
lat anyone fool you by saxyving that fhese paople will ot be com-
pensated. T think: it s clear fey will, Ware fmporttly, thary weill
be copppensated by the epmpanies thay 2oty bear somme fem
&pi’nﬁﬁg Q;Lw heard atguments aggine th&v b} tiat sey ii,wf,n
omly spply o Penreyiveniy chiimatps, Timt 1t plain wrmg, ﬁm:
Bill witl apply to out-0fStie clnmang b ‘cmé«zflm Loty
Yag, in the case of Crova Core & Send, alafrye apaivet Mendet
will contirme to be fled i owmof State couwtty, mod edeh oo
will nse its own Stae labilhy aw derermiing fhy impace thyr
Jirndet's prodnsts hud on alvimeng However each outaf Graps
cowtt will heve 5o fook to Peanmyivanis COTPaTEE 15V 1 e

Tine e eodant wisiel Creve as » wuccsssar by mwerger, i re. |

sponsible fo- Mubdet's Habiiiy,

Pemmsytvania public polisy tianig mawes fhar domestie COTRE~

rations e Crows Cod & Seal that HMEnge In 2 metzer do nor

beoome e subject of anfair, unjuslifable, and mprecedeniag |

Hebiliy solaty s 2 result of the oty o ) 3
This legisiation 2t provides protections for Working fmiBes
ane] terrese. Speotfically: fhe legitiation sates that His Pjﬁvigi?ﬂ;
shudl not apply to indrirzes SomIpanies, warkers' commm
benefits, cullective bugatning apeements, g cliigations arisiny:
under the National Labor Relaigss At Theze protections, ag
well a3 3 sipnifoant mmsber of Pesmsylivania jobg thie Bill will
SV, are Wiy so many sbar wnions ars baokin & il JesSetation,
The Internationsl Aspeistion of Machinis
Warkr, the Teameters, sad tht Seatmery bvezuational injoy,
as well o oftzer Jocal Peomsybvayiy nsions, e ol SUppme this
BIE, B i ot ofhen that Permsyfvagiate business communiry and
iabor umitme juin topethar ip SUDpOMt of an ens g ar this,
Vihen they dr, T temis i i Inportant o fakee neroe.
- Today, we bave fhe oppornmity to make significamt soots..
meit i eemns of Pewnsy ey pablic palizy, By veling “yey -
¥on can ansurs St 5 majar Petnoyeivany sompaty lie Crows

Toonle & Gank is emted eqatabsly, and vt jobr weill be praEsmy |

for our Penmevivania citizans and familieg,

Thank you, Madmn President

The PRESIDING OFFICER. The Crusgr i fiys gerile..
mzan from York, Senstor Waneh,
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 Betwtor WATGH, Mada President, the kepisintion, by

tdny, Senmte Bif Mo, 2 G i legisiation thay | Sappnt. §orige
today 1o just make » fow FOIIMENES For the record en fie ot

© posal. It has obviensly been hers for quete some time i Hie Cogg.

tial Assembly ame fhe, ‘identifisd, w5 fas pun, speniters bedm mys
50 eloguently pointed 0, a9 the Crown Cogde & G Inpisiation,
Iwould Bie w, firg of all, jnst sy foure e Teeetd, rontes ng

United States, anbeston siaime bave been Eoing an forn e g
Benaiition, hizdam-President Tere of rnrands of olajms, ans
filed tach yeqr by a refutively papgt number g “speciafised v
HQUOE, Mmxmote, lw Seme. Tt g beeny said thit g, 2shesios myry-
e 05 they we called, file oluims DEEEE A shotpun approgsh,
of naming clafmgty i Yhet they digr wvery poasite
WMANTECtIEr of pbesmos PIDGIE or & Parent oosnaration tur
by heves begn the cange of bavm o thmi ofen Afir 2 conpr
Tinds Habilitys or tiye Cotpany iy sty or BB 0 seftleahe duu.
a1, the baweyer stoply po afer e despist pocknty 1o gy
that fudemeg: ‘

Ouer the yems e fior of defordints with 5 duw::aiagmw
to zthesing Misnsiartiring and insmfation b roably Yo shiipg~
Ine. Comaratiang temed 2 defindors fn thewr sty by by,
falling mpg basiriptey tife Traukly, Wigg one 6F the hig el
falts, their pockets g Grually wrapty the adbagiy ROy Fomp
ot efferts on fhe nent biggent ang fipen !i;a‘nm, A e e
hexnt, Righy o WIUng, that is st ihe DR i Pl gy
asbesing ltigarion. Sinee 1987, 28 notipna; eompaniat hyve de.
“eed or been fyvplpes m bankrupicy beeguee

Graee Cempemy, Rafeock: and Wlony Conmpany, Mmsfmmg.
Warig industries, sy gg Holdings. AT of thess CRFR e
have popshe bembrapicy PEGtestion becanss of BbpiiTties e
elayms for mbc&m;mtainjﬂg produs. i By Sioppeg vt

ies gun, The fer &, mors thpy 40000 asbesiosniaing tanes
e fled cach vear; 40 000 nabesitsrelted 2525 ovg Hled e,
yeur Buen mope Sizriling, 1208 eomparsies bave beess dramy g
asbsslos Bigation py fr Even thougk asbestor i 0o beren v
SImee fie mid.] I, insuranee s believe fiag alnigy i
ontimes to e filed i the 7R 20T B e s vy oy kg
tos-ralmnd clagme 34 FRected o b $206 bilijor, iy ConencTian
iive : ent, ey iy RV

A Terent sy condpered by fhe Bond COtparEtion'y [t
i Civit Fustips Predice fiat o} of fiys e 2 25055109 Mg,
Berturess will b driver tnes basioraptery ywigiyg By noag 2 R
Eone, The stagst meree on 1 Fredict that when fie SR ES Y
actoslly caveed fhe i
“haims nesing: o Wbl new figy of YRS, inciuding op Tt
bisinsson: ety Somobile menufacroeses ang sty
of mmamobfies, fesriis watetachurery, i other ©

buninegien, .
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. prodocts or asbestos iudnswies,

| digtticts. Think sbout it Consider whether you have » company,
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riogses that had Hde er sbeehutely no relationship o asbestos
T esk the Memders of this body w look o thefr swr senatorial

8 anufacturer, o retailer, & refmery that conld be named 232
defendant in an ashestosuelated sham somerime It the near fie
wre. Accarding w the Eand Corporation smdy, avery Senate
Member lely docs, and ity cass, 20 I pobusd oot earfier, |
there e more than 130 emplovees of the Crown Cork & San!
Compeny in York Comty. [ am deeply concemed abmzt ?.bpse
woriters, and I sm concamed sbout e frtwres for thedr fanifies,
I have recoived o mmiber of Tetrerz, phong calle, snd fanes from
them gver the last soveral wesks, T would Her to give you ome
example. This one canstiteent wrcte 1 me with his perspective
iy serdimments were colied time and thme agair in the messwess
[ recesved. Here is wihat he wrote: quote, "Fhe compemy Twark
far wag in the wrong plice at the wiong time, They ars petling
havrmersd 40 yoars ifter the wmpatary ownership of 5 asbes-
tos-producing compagny, eten though they never even produesd
arbestos, and rowe we aro being pushed (o the brink of fAnageial
riin by Tawsnizs,” unguote, They bave families, homes, hopes for
the futers thar wiay wall rids on e passape of thiy bifl

alee s mistaice, lfacam President, ! sipport Senats Bili No, |
216 for the Jabs, the constitnents that ¥ have st altuded to, brur
any Jegisintion, in my book ot least, that we pess here seally heg
t0 be firnchamenally falr, and that was mentionad earlier by Sena-
tor Stack. Sepaty BHI Nu. 216 is far. | doubt they there is soyone
whe wonld stand on i Sexsie floor nday ond arpte thit per-
sons afflicted with asbesmats or & walignat cancer of some fype
relmmed to asbestss inhalaiion should nat bs compemsmed fep thelr
infury, Wherz is no one bn this Senate who woold say COMDEntE
fion §5 not due i you heve izt Type of 2u infery, Cartminly, they
should receive compeesation. They have been hazmoed, they
should be allowsd o go after e comprpies thet memnfaomred
and Snstalied asbestor prodacts and b penmitied to sxtract 2 i
a fair amcop of sompensaiiog for the hamm dong 1o tham,

Miadaen Dresident, that it eractly whi the legiolntion befine
us ioday doss. It doss nothing fo sfop & parsor, guﬁ'cﬁng frors oo

esbestos-relassd mjury from going, aflzr the ones whs are remon-
sible for cwexing the hoaoma. This legiskstion &= abont enoaring o
the: 135t of potzatial or possible defendams n these lawatis omiky
includes the ones thet heve actually done bawsn. Today that Bt of
dsfendants maiudes o company that i headmeartorsd in Peangyl-
vamiz, with employees In my senatoral Gitmict, 1t i a-<ompany
that never, evet manuficnmed or nsvalled an esbustos mroduct fn
all the years of its aperation, Todwy I is Crown Cark & Seal, Fr
the Rand Corporafion sty is w be befieved, in the notao.dis-
turrt fistrve that bt st of named defendsats and ashestos-retated
olaims will pussibly fuclude a covmpany in fhe mematorial disndct
that you repressul, with employees that veu serve 53 sonstisnenss

Trgs your support of this legistation this evening, Thaol: R,
Miadam Prasident, forthe time. ‘

Tl BREBIDING OFFICER. The Chadr ratoesizes e garthe,
man foen Sehreiidll, Szpator Rhoades,

Sengtor RHOADES, Madaw President will Seepmior
Tonnlinzen subm¥ w intersogation,

Zemator TOMLINSON, Yes, Madan Presidert,

Senatar RHOADEES, Madam President, will this amendment
affect anthracosilicosis ar any birek lung clarms?

Semavor TOMLINBON, Madate President, ne, i will not. T
fant, as Senator Wangh sod Sensior Stask ave staied, I will noe
affect thowe even with ashestosis claims, so it will not affent
black hmg,

Senatar RHOADEE, Madam President, it affects no D,
0o futmre black kmp chiims? - ‘

Sunetor TOMLINSCIN, Mo, Madam Fresident

Beyator RHOADES, Modam Bragident, and itis n
1o limit entiracosilicosts ar Black fisy chrims?

© Bermuor TOMLINEOM, Madm President, that s free: # i poe
bended {0 Iimit dhat, ‘ .
Senarer RHOADES. Thartk vou, Madam Prosident.

ot intencag

POINT OF QRDER -

Thz PRESITING OFFICER. The Ot recogmizes fhe prahe.
e fromy Philsdelphis, Senmror St ,

Seumtor STACE. Madam Eresidenr, T rise to mebe fie Chrady foor
& Toling vnder Senate Rude X3, cecting 2. As B parter in g dny
fiven dhatt veprenenits Crown Cor & Bead is i sppropiate fur pe
to vote o this biil, or shonld I reonse mysat?? :

The FRESIDING OFFICHR. The Sermsgr hag repunged o
mling fromn fhe Chair as fo whather bs i reguired tr vete qp Hie
motion. He cites bis membership in o biw S thet is vuived fn
the matter. The riles require et & Member nes votmg hgws «
dir=st peceniary fnfterest in the anvome of the matier besfore dags
besy, We Fimd thost as ag attoruey, Senatar Stack: is = member of
& claws and Jrss, at hest, if any inmrest, 2 idivect peotaingy fre-
vl sd I 15 the ruling of the Chabr s vou are regnited uo
Vot on the nefior. '

Senstor STACE Thank vou, Madem Frusitionr o
And s quesiion reousring,

Will the Senats apree to the motion?

The yeay end nayy were reguired by Sonater FYOOOTA, Brwl
wars as fllowe, wr

YE4eid
Armstrony Crresalens Il Seack:
Badash ol Ihonivery Btowd
Bosoix Hugler Mnrphy Thntrnens,
Briglehill Svtbm e vty Trnlineesa
Cant Eagire g 510 Wapticr
Coromm Kiteten Plreolg Bamph
Cosrs, Eukovich, Pt Wenper
Demt Laviills Rhontrs Whit, Ervenhd
Srickoi Lemmend Rtz White, dery o
Fig Livtesy Sewwtf Willmrzﬂ, Ay iy
Gorbasy Misdigm, Sclrram © Womigd: E
MAYLS
;ﬁg o ats Tawtaghions Wilitaz, Constape

4, copstiutions! wajority of 21 e Senators having veped
Taye," the question wes dwermined in fhe affmative, .

Cmderad, That foe Secvatary of the Senate nfnen the Hovas of
Represqmmives aceodingdy.
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Court of Appeals of Indiana. -

Carvote JURICH, Individually and as Special
Administrator of the Hstate of
Micholas Jurich, Appellant-Plaintill,

' T
GARLOCK, INC, et al,, A ppellees-Defendantis.

No. 45403-0010-CV-366,
Oct. 18, 2001

Spouse, 45 an mdividuel and administrator of deceased
pipe fitter's estate, sued manufacturers of asbestwos-
containing products. The Superior Court, Lake County,
leffrey 1. Dywsn, L, granted summary judgment for
manufacturers, and spouse appealed. - The Court of
Ayppeals, Barnes, 1., held that: (1) exception to statute of
repose on asbestos claims applied to entities that sold
‘commerciel asbestos, even if they did nol mine it; (2)
exception did not apply to pipe fitter's claims as sellers
of asbestos-containing  products  were  not  seiling
commercial asbhestos;  but (3) statwte of repose was

unconsttutional as applied o pipe fitter's claims,

Reversed and remanded.

West Headnotes

[1] Ststutes E=0 206
3615206

(1] Statutes E=2212.6
5612126

All stargtory fangnage.is deemed o have been used
intentionally; words or clauses in stalutes are o be
treated as swplusage only in the absence of any other

possible course.

[2] Limitation of Actions €==95(5)
241195(5)

Exception to smtute of repose for asbestos-related
product liability claims against "persons who mined and
sold commercial asbestos,” which exception provided
that cavse of action accrued on date when the Injured
person knew he or she has ao asbestos-related injury or
apphed o endtes  that sold  commercial

dissase,
West's ALC

asbestos, even i they did not mine it
34-20-5-2.

[3] Lirnitation of Activss €5(5)
241k95(3)

Page 1

Sellers of asbestos-containing products -did not sall
‘commercial asbestos” for purposes of SxCEpLion 1o
statiute  that provided that. ashestos-relzied product
liability claims accrued against "perscns who mined anid
sold commercial asbestos” when an injured person knew
he ar she had an asbesws-relared injury or dissase, as
‘commercial  asbestos”  refered to0 either raw or
processed asbestos thal was incorporated into other
products, rather than to products which contined some
components composed of ashestos. West's A1LC. 34.2(-
32

14} Constitutional Law €&=45
Q2kud5

A court should not formulate & role of constitutional jaw
broader than 1s required by the. precise facts af issue.

f5] Limitation of Actions E=176
241170

Regardless of whether g product has &n inherent defest ot
the time of its mitial delivery, the stanute of YEPOSE Tnay
constitutionally bar 3 product liabifity clann if no injury
actually results from that defect unti] afier 1en years f}m;
the product’s initial delivery. West's A.LC. Const Are |
§ 12, West's ALC. 34-20.3-1(h). '

[a] Constitutional Law ©==38
Q2k38

A facially constitutional statute may be vnconsttional
as applied to & particular plaintiff,

(7] Limitation of Actions &=4(2)
241k4(2)

Statute of repose that would have otherwise barred canse
of action for asbestos-related injury was unconsttutions)
as spplied to injured worker's claim, where injury
oceurred before the repose period expired but dig nof
manifest iself due to 2 very loag fatency period unt
after the expiration of repose petiod, as a claim tha
Skisle cannot be constitulionally hamed before it i
knowzble. West's A1.C. Const. Art 1§ 12 Wesrs
ALC 34-20- 3 1),

|8] Common Law Cxo1]
E3k11

Individuels have no vested or property right in any rule
of common law, and the Geperal Assembly can mate
substantial changes to the existing law withou infringing
On Ctizen righs, o

Copr. © West 2002 No Claim o Onig. U5, Govt, Worls
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19] Limitation of Actions &= 6(1)
2411601}

Even i worker's asbastos-related injury was caused by
exposure te asbestos products when such praducts were
maore than ten vears old, retroactive applicaton of
Product Liabiliry Act's (PLA) ten-vear statute of repose
could not constirutionally bar worker's claim, as worlker's
exposure o asbestos dust from such products oveurred
over & twenty-five vear period before PLA'S effectve
date, and worker had a vested commaon faw right fo a tort
remedy before (hat date, thongh wmjury did not manifest
itself umti] after PLA was passed, West's A LC. Const.
At § 6120 West's ALC. 34-20-3-Hb).

[10] Limitation of Actions &=24(2)
2415442}

Fact that worker and surviving spouse may have been
abie to sue other defendants for his asbestos-related
injuries under limited exception © Product Liability
Lef's  (PLa)  sature of  yepose  did not save
constitutionality of starute of repese as applied to
worker's claims, ag state constitution required (hat justice
be administered compleely, and defendants who could
be ssed would have been zble to raise defense of
contributory negligence against parties which worker
would have been unable 1o join due to bar of statute of
repose. West's A.1.C. Conste Art 1§ 120 West's ALC
34-20-3-14b}.

#1067 Donald 1. Bereer. Berger, James & Gammage,
G. Mooy, Mark R. Penney,

Sonth Bend, TN, Robes
Lid, Chiczgo, IL,

Cascing, Vaughn Law Offices.
Atzarneve for Appellant.
David A Termple, Lowe, Gray, Steele & Drarico, LLP,
Indianapolis, IN.  Thomas W. Hayes, Law Office of
William M. Foziol, Long Grove, (L, Aromeys for John
Crane, [nc.

Thomas & FEhrhardt, Kopka, Landae & Pinkus, Crown

Point, I Attormey for WTT Rust Heldings, Tuc.
OPENEORN

BARNES, Judge.

Cage Suwnwary

Carale Jurich. individually and 2 administrator of
esiate, appeals the grant of summary
judgment in favar of Anchor Packing Company, Garloci
Inc.. john Crane Company, and WTT Bust Holdings,
inc.. which was granted on the basis that the action was
parred by the Indiana Product Liubility Acts ten-vear

MNicholas Tarich's

Fage 2

“T068 sratute of repose. We reverse and remand.
lesues

There are two issues before us teday:

1 whether the exception 1o the Indianz Product
Liability Act's (PLA's) ren- year stature of repose for
certain asbesios-reiated sctions applied o (hese
defendants; and

[l whether the PLA's general ten-vear stame of
repose, as applied 1o the Jurichs' cluims, violates the
tndiana Congtitution.

Faets

The facts most favorable to the summary judoment
nonmovant, Carole Jurich, follow.  Nichofas .Eurich
worked at Inland Stee] in Bast Chicago from 1946 10
1.986. in the 1950's, Mr. Jurich began to worl: as & pips
fitter al the milk, in 1970, he became 2 mill mechanic,
His duties included the cutiing' of pipe  coverme
insulation and the installation and removal of gaskf:zsﬁ,
Both of these processes resulted in the reieage of
ashestos dust, which Mr. Jurich inhaled. He also worked
near furnaces thar used agbestos panels and he persopal)y
waorked with 2 powdered form of asbesios t'hat\ when
mixed with warer, was used to temporarily patch holes in
the fumaces. He also replaced ashestos-containine
gaskets on the furpaces.  Mr. Jurich was able uv
specifically identify some of the asbesios-conminine
products he handled as being manufactured by Garlock.
Joho Crape, and Anchor Packine., He idenuified Li‘nté
furnaces as Swindeli- Dressler models, and the wia) coun
ruted in WITs eariier motion for summory judmmen
alleging 2 lack of product identificauon evidence thai
there waas "o farr showing thai a tine of responsiviliny for
the manufacure wnd sale of Swindel-Dirasgler furﬁ‘aces
can be extended to defendant WTT Rust Holdings, Ine "
Record p. 1215, )

Oun Ccewober 10, 1998, more than ten years aftar he
ceased working for Inland Steel, s biopsy revealed thar
Wr Jurich was suffering from mesothelioma.  [FHI1)
This dissase has 2 latency perod of between five and
seventy years. He and his wile Carole filed their first
complaint agains{ the defendants on April 3, 1007,
seeking damdges for personal. injuries and Joss c‘nf
consortien.  Mr. lurich  died of mesothelioms op
MNovember 19, 1997, and brs. Jurdoh bizs conunusd g
prosecite the case on ber own and the estate’s behal{
The defendants moved for summary judgment on (=
ground that the Jurichs' clairns were barred by the PLA S
ten-vear staiule of reposz and that they (the defendanus;
did not fall within the PLA's exception for ceriin
asbesios- related actions.  The inial court granted (e

Copr. & West 2002 No Claim 10-0Ong. U1.8. Gow. Warks
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motions on Angust 28, 2000, end this appeal ensued.

FiNY. This s s rare foom of caneer in which
malignant celle are found in the sac iming the
chese (the pleura) oy abdomen (the peritoneum).
See Natong Cancer hstiture CancerMNel tn, ar
fip:eancemet nei.nih.gov (last modified May

20017,

Analvsis
I Summary Judgment Standard

“The standard of appellate review of 2 summary
judgment reling is the same as that vsed by the (rial
SouTt summary judgroent is appropriate only where the
evidence shows that there is no genuine issue of material
fact and that the moving party is entitled to judgment as a
matter of law. Ind. Trial Rule 56(C);  Boggs v. Tri-State
Radiology, inc. 730 NE2d 692, 695 {Ind.2000). Al
facts and reasonable inferences draww from those facts
are construed in faver of the nonmoving party. Bogges,
730 NE.2d at 695, When the moving party asserts the
statute of limitations as an affirmative defense and
establishes 1069 that the action was commenced
beyond the statutory period, the burden shifis w the
nonmovant o estabiish an issve of fact mdiaual IOl
theory that avosds the défense. fd

{1, Exception io the PLA 't Stelute of Repose

The defendants argue that becsuse W Jurich was
dizgnosed with mesotheboma more than ten years afier
he czased working at Inland Diwzel, which necessarily
means more than fen vears after he could bhave been
exposed to anbestes from any of their products following
therr mitial delivery, the PLA'S ten-year statute of raposp
acts to bar the Jurichs' cause of action.  Mrs. Jurich
responds (hat the defendants fail within a legisiative
exception to the swatule of rzpose for cerain asbestos

related actions.

Inciana Code Secton 34-20-3-1{b) providas;

BExcept as provided in section 2 of this chapter, a
product labiliry action.must be commenced:
(1) within two (2} years after the cause of action
aCCTUES Of
(2} within ter (10) years after the delivery of the
product to the intial user o consurner,
Heowever, if the cause of acnon accrues at least sigh
{8) years but less than ten (10} years after that injgal
delivery, the action may be commenced al any ume
within fwo (2) years afier the cause of action accrues.

Section 34-20-3-2, on the other hand, provides:
{a) A product liab#tiry sction that is based on:
{1} property darnage res-uiti.ng from ashests; or
(2) personal injury, disability, disease, or death

resulung from exposure to ashasioy;

must be commenced wnhm e (2) veurs afier the
cause of action aceryes..

(b} A produect lmbainy action for personal mjtry,
disability, disease, or death resuiting from exXposte
to asbestos accrues on the dae when tie mjisred
person knows that the person has an eshesios relared
diseass or injury,

) A N ]
{d) This section applies only to product tinbiliry
actions against: -
{1} persons who mined and sold commercigl
asbestos; and
(2} funds that have, as z resull of banruptey
proceedings or to avoid banknuptcy procesdings,
heen created for the psyment of ashestos relared
disease claimg or ashestos related property damags
clams, B

{f} Except for the cawse of wction expressiy

recogaized in {his section, this section does nq

otherwise modify the limitation of action or Tepose

perind contained in section | of this chapier,
{Emphasis added).

[1H2] The tial congt concluded that because there was
no evidence that the defendants ever mined asbestos, this
exception Lo the statute of repose did nol appiy w© [ham,
However, another pana! of this court recenty interpretad

Indians Code Section 34-20-3-2(d)1} to mean that tihe
statuie of repose exception was intended 1o apply "ic
entities thal s=il commercial ashestos, even if they do nn
mine IL" Black v, ACandy, Jac, eral, 752 N E 24 148
155 (mnd.CLApp2001)  [FH2L Tha imerpraation
FMFTE serikes us a5 reasonsble. We nesd niot rehash the
reasonmg of the Black panel. We do note the ruje of
starory construction that " Tajll smntory jangnaes jc
deemed to have been used hmentionaily. \Ffo)“ci; o
clausss in staniiss are to be freated ag Jurpiug&ga only in
fhe absence of any other possible course! ™ Prepon v
swate, 135 NE2d 330, 333 (Ind Ct.App.2000; {quoung
Baker v. Stare, 483 NE.28 772, 774 (Ind.C ClApp. 1U85),

trans. dented ). We find it difficuit 1© acc cept that dzwoi..-,
waould bave mined and accuemulated large (;uantitia:s of
asbestos strictly for their own use, or that sucl a praducy
wouid have bsen distributed eratuitously. It would pe
redundan! 1o place the words "and soid” after "persons
wha mined," imless "and sold” is imerpreted 1o mesn
“persons who sold” commercial sshesios as separate and
distinet from “persons who mined” and, a5 2 matter of
common seese, also necessarily sold asbesios at some
poini to some other entity. We also observe fhar 2
company that mined but did not se¥ ashestos would not

Copr. @ West 20062 No Clatra 1o Grig. U.S. Gove. Work
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hiave placed any asbestos mio the sream of commerce,
as required o sustain a product Lubility action, unless by
sorne unhkely scenaric m which a miner gave awuy Iis
ashestos. See Ind Code § 34-20-2-1.

FN2. In Black, we noted that we had nol been
previously presented with “cogenl argument
and legal authority identifying the ambiguity of
this section snd directly addressing the question
of its meaning," Black, 752 N.E.2d nt 152, and
we distinguished our opinions in Holmes v,
ACands, Inc., 71 N.E.2d 1280
(lnd.CLADP.1999), Novieki v. Rapid-American
Corp., 707 N.E2d 322 (ind.Cr.App. 1999, and
Sears, Roebuck, and Co. v MNepperr, 705
N.E.2d 1065 (Ind.CLApp.1999), m which we
had anly considered the exception in dicta,

[3] The Black court, however, did not discuss whether
seliers of ‘'commercial asbestos” include entities that
sold any asbestos-containing products. The same rule of
construction thai leads us 1o copclude that "and sold”
refers to a different group of entites thap miners—i.c.,
words or clauses in & staute generally should not be
considered surpiusage--requires us o consiroe and give
meaning to the word “commercial” as it modifies
aghestos.  "Commercial” has been defined as “[olf
relating to, o being goods, often nwefined, produoced
and distributed in large quanttiss for use by industry.”
American Heritage Coilege Dictionary 280 (3d =d
20000, [FNY] Jurich cites us to 40 CFR. & 61.14] w
support ber argument that “commercial  asbesios”
includes any asbestos-containing product. However, our
reading of the entirety of this Environmental Frotection
Agency regulation Jeads us o the opposite conclusion.
The regulation. states that "[clommercial asbesios means
any rmaterial conwining asbestos that is extracted from
ore and has value because of it asbestos content”
Bisewhers, there are clear indicatons that the EPA
considered "corminercial ashestas” to be 4 bulk product
separate from asbestos-containing products, for example:
“Fahricating means any processing ...of a manufacrured
product that contains commercial asbestos...”  Id
(emphasis added).  Also, “Imianufactring means the
combining of commercial asbestos .. with any other
material(s), - including commercial asbestos, and the
processing of this combinanion ine a product” fd.
(emphasis added). Thus, we agree with Sears Roebuck
and Co, v. Nopper, 705 WE2d 1065, 1068
(Ind.Ct.App.1999). irans. denied, to the extent that panel
believed "commercial asbestos” did not refer o sailers of
"nroducts which contamed some componemts 71
Here, the defendants soid
not  commercial
"raw” or

composed of asbestos.”
zshestos-containmg  products,
asbestos,” which we conclude refers o elther
processed asbesios thal 1 incorporated  inte other

Prape 4

products. The legistatire did notintend the exceprion o
the PLLA'® statute of repose w apply to these defendants,

FiH3. The word iz also defined as "[o]f or
reloling to commerce,” e, “[tJhe buying and
selling of goods.” [d As alrsady suggcsm_d all
asbestos would be comumercial in this sepee
unlike, for example, agrcuimral pmdu:::s:
where one might reasonsbly expect thal an
individual farmer may consime some of his or
her own products withowt placing them into the

stream of commerce.
I Constitutionality of the PLA's Siatuie of Repose

{4] Our conclusion that the legislature did not intend 1o
nclude entities who sell asbestos-containing product,
such as defendants, in the exception to the PL;&'S general
ten-year starute of repose requirss us to sddress hirs.
Jurich's constitutional challenges o that starste.  If. g
bere, & product liability claim does not fall under .ET}‘I‘:
limited exception found in Indiana Code  Section
34-20-3-2, the general ten-year statute of repose appliss.
Ind.Code &8 34-20.3-1(b) and 34.20-3.2(f).  We
conclude that the PLA's statute of repose, o the aient
used (o bar the Jurichs' claims, 1§ unconstmional ag
applied to the facts of this case. [FN4] We limit our
discussion of Mrs. Jurich's argumeni to Article 1, Section
32_ of the Indiana Constitution and not 1o address Arpcle
I, Section 23, keeping in mind that we showld not
“formulate 2 rale of constitutonal law broader than iz
required by the precise focrs al ssue” Marris v Richay,
711 WE 24 1273, 1262 (1nd. 1900} )

4. We emphasize the! ow snalvsds focuses
on the constittionatity of the gene;"ai statwe of
repose, lndiana Code Section 34-20-3-1, and
noi that of the exception to the state, Indians
Code Section 34-20-3- 2.

There are al jeast three.contexts tn which the stawie of
epose could be considered in this case.  First, ig the
stawfe constitetional as zpplied to 2 plaintff who s
exposed 10 asbestos from and injured by 2 product more
than ten years after that products initial defivery?
Second, is the statute constimtional s applizd a
piaintiff who is tnjured by 2 product within tsn vears of
its initie! defivery, bui who has neither knowledgs of nor
any ghility w0 know of that injury untl more than ten
years have passed? Third, tn the shsence of evidence of
the length of time between & praduct’s initial delivery and
a0 imjury (a5 was (he case hers) can (he stalore
copstiutionally be applied to a piainiff who was injured
by a product before the PLA's passans? .

P C e . -
{31 We nead not deliniygvely resolve the firg question
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taday, although ar feast one case from olr supreme court
stronglv suggests that the statute would be constitutional
as applied in such a factual scenaric. Thal is. regardiess
of whether a product hus an inherent defect ar the tme of
its initiaf delivery, the statute of repose may properly bar
produet liability claims if no injury actually resulis from
that defect wmi) after ten years fram the product's initial
delivery. See Dague v. Piper Alreraft Corp., 275 Ind.
520, 527-28, 418 N.E2d 207, 211-12 (i1981). Here,
however, the defendants have mads no claim that Mr.
Turich was exposed (o asbestos from their produets more
than ten vears after the products’ inital delivery, nor
have they designated any evidence thar would support
such a cinim.  All that, the designaied materials and
defendants' assertions clearly estaliish 15 that the Jurichs
did not sus until more than ten years after Mr. Jurich
possibly could have been exposed to asbestos from any
of thsir produgts. The statnte of repose 15 an affirmative
defense that the defendents bear the burden of proving.
See Ind. Trial Rule 8{CY, Madison Area Educ. "Special
Serv. Uit v Daniels, 678 NEZ2d 427 430
{Ind.Ct.App.1997), rrans. denied. Summary judgment
cannot be affimmed here based upon speculation, with
#1672 no basis in the record, tat Mr. Junich may have
been exposed (o asbestos [rom defendants’ produc
more than ten years after the products’ inifial delivery.

(6] As for the second and third questions, Article [,

2 of the Indizna Coustituiiop provides: "All

Sechon 1
courts shall be open; and every person, for injury done

to him o kis person, property, or repuiation, shall have
remedy by doe course of Jaw.  lustice shall be
administered fresiy, and withou! purchase; completely,
and withoul dspial; speedily, and without defay” Our
Puprcmc court recantly upield the constinttional vaiidity

3-7 under Arucle [

Indiane Code Section 34-20.3.7

Section 12 i Mclnrosh v Melroe Ce., 729 NE.2d 972
{Ind.2000). "However, & facially constitutional statute
mey be unconstitnional as applizd 0 a2 particular
plameiff” Adarsin, T NE2d at 1279, Mclmosh and
its related predecessor, Dague, are distingwshable from
the presenl case in ai least rwo respects and do not
convimee g that the statute of reposs is constitntional as

spplied o Jurich,

In Dague, &p individual disd afier the thirteen-yesr-old
plane he was pioung crashed op July 7, 1978, Jd at
522,418 NE.2d at 209, Our supremé court held that the
ten-year statuwte of repose properly barred the product
lLiability lawsuil of the pilot's widow. Her rights under
Arficke 1 Section 12 "opas cours” provision wers oot
affecte=d because she "was nal in the position of having
had o vested right talten from her,” and “at the tmé of
ber foss apnd damages, there was no cause of action
existing, by virtue of [the ten-yewr swtute of reposs]”

Faes &

Id at 52829 418 NE2d ac 712-13. in Meliosh, thie
piainuff was injured in an accident involving o skid sieer
loader thar occurred thireen vears afrar the product’s
inttiai delivery. 729 NE2d af 973-74  Cur supieme
court said, "the General Assembiy has determined s
tnjurtes ocourring ten years after the product  was
deliverved w a user wre not tegally cognizable claime for
relief."  Id at 978. This was a permissible legislative
choice to place & fime fimiztion on product Liabisry
actions, consonant with Article I, Section 12, Jd. ar 820,
Additionally, the supreme court clarified the difference
between an “injury,” for which the law may or may not
provide a right io redress, as opposed to a }e-gaiiy
cognizable “wrong.” Id at 979. It was a reasonable
exercise of legislative power 10 provide that "afier the
product is in use for ten years, no further claims acerpe *
id al 978, Also, both the pilotin Dague and the plainu ff
in Mclntosh were injured after the PLA': effective dare
of June 1, 1978, See JndkCcd.u § 34-20-1.4

Ia Mariin v, Richey, the phintiffs docror failed
diagnose her breast cancer after canducting tests in
March 1991, and the plaindff di¢ not learn she had
cancer until April 1994, by which ime the cancer had
spread extensively o her lymph nodes, 711 N.EAd at
1Z76-T7.  Plamdfl initiated 2 malpractice acton in
October 1994, Jd at 1277 The wial count granteq
summary judgment to the doctor on the ground that her
clawm was bamed by the “ocourence-based” s of
limutations fousd in the Meédical Maipraciice Act, which
DUFpOTLS L0 require malpractice claimants to file an acion
within two years of the alleged act, omission. or ne elert,
Id. at 1278 (cting Ind.Code § 34-15-7-1(B)1 O
supreme court held the starvte of Hmitetions, anh(mu[v
facially constimtional, was enconstitutional ag applied w
this plandll, and we quote exiensively from (heir
reasoning, which we find appliceble to our rase:
This Coun has acknowledged ... that thers is 2 Tight
of aceess to the courts, and that tize fegislawrs canpor
umpeasonably deny citizens the right o exercise
*HIT3 this right.  Stmilarly, we have ressoned that
the Jegislamre cannot deprive a person of o commiste
wrt remedy arbitrarily and woreasonably, consilstcm
with the protections Section 12 affords, and that
legiglation which restricts suich # Tight must be g
rafional means tc achieve legittmate lemslagve
goal....

L S T T
If Section 12 bas any meaning at all, # must preciude
the application of & two-yeur medical malpracrice
stanite  of bmitadons wher 8 plamiff bas po
meantngful opportunity (o file an otherwiss vaid o
clafin  within the specified stannory lme neriod
becausz, given tie nature of the asserted ma}pr‘actac&
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and the resuiting injury or medical condition,
plainiiff is unable o discover that she has a cause of
action. Siated another way, the medical malpractice
statute of limitadons is unconstitutions] as applied
when plamdff did not kuow-or, the exercise of
reasonable diligence, could not have discovered that
she had sustained an injury as a result of malpractice,
biecause in such a case (he smtote of limitations
would impose an impossibie condition on pleintffs
access to courts and ability to pursue an otherwise
valid tart claim. To hold otherwise would be to
require @ praintiff to bring @ claim for medical
mulpractice before becoming aware of her mjury and
dumages, an essential element of any n=gligence
Glaim, and this indeed would bz boarding the bus o
topsy-turvy land.
Jd. at 1283-84 (intersal citatioas omitted).

We also find instructive the case of Covalr v. Carey
Canada, Inc., 543 NE2d 382 (Ind.1989). There, the
defendants delivered raw ashestos 10 the plainiiffs
employer, where the plaintiff worked from 1963 10 1971,
Id at 383, In 1986, the plaintff was diagnosed with
asbestosis and lung camcer, and he promptly sued
defendants. [d. Answening & certified question from the
United Stares Seventh Circuit Court of Appeals, our
supreme court beld that "where the seeds of injury and
iatent disease are inwroduced into the body as a result of
protracted exposure to @ foreign substance. a p}aimiﬁ"s
cause of aciion cannot be bamred by the [produc
fiability] ten vear statuie of repose, no mattes when Lhe
plaindff knew or shouwld bave discovered .the resultant
disease " Jd. at 385, The opinion was largely 8 matier of
statufory interpretation. noting "[wle canno! say that the
Legisiature iniended the ten year stalle of repose W bar
cleims suck as this ane, where the injury 1 the result of
protracied exposure to & hazardous forelgn substance.”
Jd at 386, This reasoning would ssem o have been
supplanted by the enactment of the i Limited sxception 10
the stavute of repose for some asbesios-related actions,
(whizh was enacted while the case was pending bafore
our supreme court), because i expressly provides that
the swtute of repose does appiy if the exception is

mapplicabie IndCode 8§ 34-20-3-1{b) and

34-20-3-200).

Sill, although the Cowalr opinion does not expressly
mention Article I, Section L2, it contains language very
similar 1o ceses  interpreting  and  applying  that
constitutional provision, most sotzbly foreshadowing
Marrin v. Richey:
Wigreover, the Legmslature has the sole
deiermine what censtimfzs & reasonable
bringing an action, wnless the period allowed is 50
manifestly insufficient that if represents denial of

duty (o
tirme for

Pape @

Justice. Accordingly, because of the fong latzney
periad with asbesios-related diseases, most piaémi?fé'
claims would be barred even before they knew or
reasonably could have known of thelr iwwry or
disease and they would be denled their day it court
if the ten vear srature of repose were applied. To
require *1074 a clabmant to bring his action in 4
limited period in which, even with due difigense, e
could not be aware that & cause of action exins
would be  inconsistent  with  owr  sustem  of

Jurisprudence.

Id at 387 {emphases added). Furthennore, the Covalr
court noed thet "Dague is readily disiinguishable from
cases invoelving inherently dangercus foreion substnces
that are visited into the body." Id. at 386 (citing Barnes
v, A H. Robing Co., 476 N.E.2d 84 (Ind.19E3)). We also
are not convinced by the defendants' argument tha
Covalr wag only relevant to defendants who zold raw
ashestos, based on the fact thar the defendants i Covaly
actafly were seblers of raw asbesios fo whom the
legmslative exception to the stamte of repose would now
apply. There s nothing in the opinion o indicate i
reasoning was limited only to such defendants, although
the court did expressly Hmit itz holding (o pm{ii;ﬁ
liability actions. fd. at 387.

We are well sware of the basic difference berwesn 3

statute of repose: & sttue o
clann must be

statuis of lunitstion and &
limitatton mars e time within which 2
brought affer s cruse of action accruss, while a stawe of
repose acts to bar a claim before st accrues. This
difference doss not save the product lability stawre of
repase in this case.  On one hand, if Mo furich wag
exposed to asbestos within ren years of the prodoor
delivery, he did not suffer from any fully-manifesied
shestos-related disease until much more than wn years
after delivery; in thar sense, his "cause of acuon” had
not accrued before the statute of repose's deadline. Tt is
clear from AMelnosh that the legislaiure may provide thar
no cause of action may ever accrae if an injury arises
after a certwin "occuwrrence” date-ie, in the PLA. the
date of the product's initial delivery. However, latent
diseases or mmjories that take rmany years to becoms
known pose 1 special problem—when does an "injury”
ocenr or & "valid claim” come into existence? The date
when & tort cause of action “zcerues” Is often defined, iy
the abszooe of legislative wording to the contrary, as the
date wher & platotiff knew or should have i;now;} that ne
or she had suffered an injury due to another's producy or
act. See Degussa Corp. v, Mullens, 744 NLE 24 407, 410
{Iod. 2001}, Bowever, under this defintion the plamufl
in AMarin did nol have an “accrued” cause of action
weithin two yeurs of the date of the wrongful oecurrence —
the aliczed medical maipractice--becanss the very point
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of that case was thal she could nor have lnown or
discovered thal she was the victim of malpractice within
that dme frame. Where latent diseasss or injuries are
concerned, therefore, it appears from Marn that having
a Uvalid claim,” which cannol subsequently he
extinguished by the legislaturs, is different from having
an “accrued® cause of action, according to the usual
definition of that phrase.  On occesion, this court also
has defined & cause of action as accruing “when a
wrongfully inflicted injury causes damage” FKegp v
Noble County Dep't of Pub. Welfare, 656 N.E.2d 4272,
425 (Ind.CLApD.1998), rrans. denied, (citing Monsanie
Co. v, Miller, 455 NE2d 392, 394 (Ind.CLApp.1983)).
This definiion of an accrued cause of action, without
referenoe  to  knowledge or ascertaimability of the
exisience of an injury, seems applicable in cases of latent
injury or disease when determining - whether 2 "vald
claim" exists for purposes of a stamtory time Hmitation
on when a "valid claim” may come into exisience at gll.

[FNS5Y

ENS. Koowledge or ascertainability of the
existence of an injury, however, i still relevant
lo determine when the two-year stalnge of
limitations for the PLA would begin 0 Tun.
Here, thers 15 no conteption that {he urichs
failed p imibate their cause of action within two
vears of learning, or having the sbility io jearn,
that Mr. Jurich was suffering from ap asbestos-

related disease.

#1675 [7] Both the pilot in Dague and the plaindff in
Melntosh suffered no “wroaghilly wnfiiciad injury” unii
afler the effective date of the PLA and more than ten
years afier the inidal delivery of the preducts. My
Jurich. on the other hand, allegediy inhaled asbesios dust
from defendants’ produces for many years before the
effective date of the PLA; after thar date, thers is no
evidence that the products from which Mr. Jurich inhaled
ashestos dust were more than ten years old,  Enperis
estimate thal it can ke an asbestos-related disease
hetwesn ien {0 forty aod Dve to seventy years after
expoesure Lo manifest itself. Also, Mrs. Jurich designated
an affidavil from Amecld F. Brody, Ph.D., who stated
inter alia that “Ttjhe only established environmental
cause of frnesothelioma) is exposurs ¥ asbestos.... Bven
though mesothelioma 1s a dose-respansive diseass, ths
tumor has bzen shown Lo develop 1o individuals with
relatively brief or light exposures, and no ‘safe or
threshold” level of exposwre o asbestos has been
determined for mesathelioma” Record po 935, M
Turich also designated av affidavit from Richard A,
Lemen, Ph.ly., who opiped that "felach and every
exposure 1o asbesios coumibutes to the development of
an asbestos-reiaied disease.” Record p. 971 We discern
nothing in the designated materiais that contradicts this

evidence. Thus, Mr. Juricl's svery exposure 10 ashestos
from  defendants’ products mjured  his  lanss and
contributed  to his  development  of xrcsm:i'luchoma..
However, this dissase did nol manifest iself unli] more
than ten years after exposwre. In this case, enforcemenn
of the statte of repose wouid bar olherwise valid claims
before the Jurichs could have been expectzd w have
knowledge of those claims. We conclude that this rung
directly afoul of Martin v. Richey. The holding of thai
case ‘was succinctly stated in Meolnroshe "a claim that
exists cannat be bamed before it is knowabie" 720
M.E2d 972, 979 (Ind.2000). [FN6] We conclude that
applying the PLA statme of repose in this case has
precisely that effect and therefore violares Article 1
Section 12 of the Indiana Constitution. ‘

FNG. Of coursa, we recogmize that not evervope
who is exposed to asbestos, even larpe
quantities of it, will necessarily suffer fram zn
asbestos-related disease, whether hecause of
death by other causes before such & diseace
would manifest izell o becanse of other
biological or pathological processes. Howeave
1o say that & person has 2 “claim" only al lﬁé
hme that an asbesios—relaied diseass manifens
ftself, and thar the ten-year statuee of repoge
could act to preven! such & “claim” from
accraing, would seemm nol o acknowledee the
stow progression of such o disease and i\-um,nid
alse seem 10 congavere  Marin o
conceivable thal an act of medical malpractics
might never reswll in an injury or disesse thag g
plaintiff 15 aware of-for example, whar §f
Melody  Martin had  been killed in ap
astomobile accident before she became avwar
of her doctar's malpractice? The fact that some
persons may never become aware of injury
caused 0 therp by another's wrongdoing, cx'r
may be {ortunate snough not to suffer from 4
fully-mantfested mjury o disease, it net
sufficient justification Lo prevent those who iy
fact de become swares of such imjury or who de
gevelop & disease of bonging & lort aciion
within a reasonable time of having reason in
hecome aware of such injury or disease

(839} Even if the defendants here are able 1o establish
that Mr, Jurich was exposed to asbestos from thsir
products when those products were more than ten years
old, we still belicve the statute of repose counld not be
used o0 bar this action. We do not question the
axlomatic principle that "individuals bave o vested or
property fight s any rule of comzeon law," " and that “the
General Assambly can make substantial changes o the
existing law #3076 withour infrineing oo citizen righis
hicintgsh, 729 N.E2d al 978 (guoting Dague, 273: Ind.
at 528, 418 N 2d at 213}, The key distinction here iy
that the Jurichs did have 2 vested right not in 2 rule of
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common law in the absmact, like the Mcintoshes, bu
injured by defendant's products al a

hecauge he had been
cowrts recogmized common law

ume wher Indiana
product figbility actions withoul an equivalent o the
later-enacled PLA'S stawte of repose and thus without
reference to the fength of time & product had been in the
stream of commerce. This court observed ag long age as
1938 _
1t is broadly mue that where the charge of neglipence
i5 haged uwpon z treach of duty arsing ocut of
contractual relations, no cawse of action arises in
favor of ane not in privity to such contract. As well
seftled and a5 authoritative as fhe general rule itself
are certain sxceptions. Such exceptions arise where
ane has. by sale or otherwise, put into circuladon, so
to speak, some noxious of tmrmnently dangerous
thing which 15 likely 10 cause serious injury o any
person inio whose hands il may come, including
poisons not labeled, explosives, vicious animals, et
Holland Furnace Co. v Nauracaj, 105 Ind.App. 574,
580, 14 ®L.E2d 339, 342 {1938) (emphasts added). This
case did not expressly recognize (or reject) the concept
of serict product liabilicy, but Mrs. Jurich's case is based
on neglicence ar well & smet liability. By the early
1970'. the theory of strict product liability, as stated in
Secuon 407A of the Second Restaterment of Torts, was
clearly the law in Indiana. See Ayr-Way Stores, Inc. v.
Chinwood, 261 Ind. 86, 92-93, 300 N.E.2d 335, 335-40
(18731 There was no rule that autematicaily barred
product Hability claims if & person was tmjured after the

product had been in use for 4 certain length of tume, as
zs. In fact, while cours

the current statate of repose doss.
recognized that all products eventuelly degenerate with
sue, the useful life of 4 product was considered "a
question of fact © be determined in the mial." 7. Care
Co. v Sandefur, 145 Ind. 213, 222, 197 NEZd 51%, 523
(1964}, Mr. Jurich alleredly inhaled and wes lnjured by
ashaslios dust from defendants’ products for at least
wwenty-five years before the PLA's effectve date, from
1953 10 1978, Dunng this period of protracted exposurs
10 asbesios, there was no eguivalent to the PLA's statutz
of repose, wiich places a strict Ume Hmitation op
bringing product Hability claims hased on a product’s age
that did not exist at common law. To the exient his
rwenty-five years of asbestos exposure before the PLA'S
sffective  date contributed to Mro Jurich's  later
development of mesothelioma, the statute of repose
cannoi constitntiopally be used o bar claims stemming
from that exposure, Ctherwise, the Jurichs” valid claims
under common law, which could not be knowr for many
years, wounld be effestively retroactively barred by the
PLA and their vesied nghl 10 & complets tort remedy
would be taken away by the legisiature.

[10] Fipally, we find unavaiiing the defendants

Page §

arpurrent that the PLA sinture of repose 1s constisurional
because of the linited exception ta the siatnte of reposs
for  mniners  and sellers of commercial asi)c::ﬂmax
bankrupicy funds, or funds set up to avoid bankruptey.
The difficelty with the argument is that Section 12
promises that justce shail be administered "complesety .
By bmiting the parties from whom an tjured Dlaimjiﬁ'
ctherwise could have sought recovery, his or her Lot
remedy is far from complete. This fact is highlighted by
our supreme court’s recent decision in Owens Corning
Fiberglass Corp. v, Cobb, 754 NE2d 205 {Ind.2001),
There, & jury's monetary award to » plaintff mjured by
ashestos was reversed and the *1077 case was remanded
for & new ial on the basis that the tria) courr had
improperly prevented the defendant from presenting
nanparty defense, 754 NE2d at 910-16.  Although a
plaintiff may be able o sve some liable parties under the
PLA's statute of repose exception, those partiss could

raise o contributory negligence affirmative defenge clanm

based on the afleged liability of nonparties, which parties

the plaintiff may be unable 1o join as defendunis because

the ordinary swatte of repose would bar claims azsing

them. T'herefore, the fact that the Jurichs may Lave sued

some defendants for their ashesms-related mjuries

regmdiess  of fme limitations doss not ssve  the

constitutionality of the PLA swatue of repose undes

Section 12 as applied in this case,

In surn, we hold that the PLA en-year statizte of reposs
Is unconstitutional as applied o 2 claim sueh 25 the
Jurichs":  where & plaintiff is injured by an asbesioc
contning product either by =xposurs io ashestos fibars
eforz the enuctment of the PLA, andlor where (here is
ne evidence the produst was more than 1en vears old at
the ume the plaintff was eiposed 10 ashasios fibers
contained in the product, [FN7] Such 2 Hme limiaton o
an wreasonable legislaive mmpediment on the brineinoe
of an otherwise valid claim, due to the very jong Jau;n:;
sriod of the development of ashestos reiated _drseass;
and the impossibility of the plaindffs knowing whether
such & disease 15 slowly progressing i s or her body,
This represents s denial of justice that i inconsistent
with Articie I Section 12 of the Indizne Constitudon, as
interpreted by Marrin 1. Richay. l
FNT. As suggesied. if there was evidence that g
plaintifl was injured, after the effective date of
the PLA, by an asbestos-containing product that
was more than ten years old, ¢ different angivsis
and resull may obtain.

Conclusion
T excepuon w the PLA'S statuie of repose for certain

asbssmsq'aiamd actions  did not appiy 10 these
efendants, becanse they sold ashestos- containing
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products, not "commercial asbesios.”  However, the
general PLA stawite of repose, which would govern the
claims against these defendants, is vnconstitufional as
applied to Mrs. Jurich's cause of action under Article T,
Secnon 12 of the Indiana Congtitution. We reverse the
grant of summary judgment in favor of the defendants
and remand for further proceedings consisten{ with this

Copr. © West 2002 No Claim o Grig. U.S. Govt W

Opinion.

Reversed,

DARDEN, 1., and NATAM, I, concur.

END OF DOCUMENT
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Court of Special Appeals of Marylund.

PORTER BAYDEN COMPANY
¥
George WYCHE, Jr, et al.
No. 5408, Sepi. Term, 1999,
Sept. 30, 1996 -

Worker  brought  products liability action against
asbestos-contamning product manufacturer. The Circuit
Court, Baltimore City, Richard T. Rombro, 1., entered
judgment on jury verdict for worker. Mamufacturer
appeated. The Court of Special Appeals, Thieme, 1., held
that expert's comment failed 10 estabiish that tumor
existed prior w effective dae of stalutory cap on
noneconomic damages.

Vacated and remanded.

West Headnotes

{1] Damages €=>127
[15k127

[1] Evidence €==571(14)
157K571(10)

Sale C}.;]'JSI'IZIS bare cornmen! in warker's products labilrey
ACHON against asbestos-contatning product manufacturer
“thiat an ;:deno:arct:noma tmor could have existed prios
to effective date of statutory Cap On  noneconomic
damages failed to meet workers burder 10 produce
probative evidence regarding when disease camie into
existence, and thus, statutory cap applied i limit
noneconomic damagss.  Code, Courts: and fudicial
Proceedings, § 11-108. '

{2} DBamages €= 163(4)
115k163(4)

To avold statutory cap op noneconomic- damages,
plaintiffs have burden of proof that disease existed
before the effective date of the stutufory cap.  Code,
Cowrts and Judicial Proceediags, & 11108,

[3] Evidence G508
1571508
Expert testimony is admissible when it would assist the

jury 1n those instances when forming & rational udgment
from the facts requires special raining or skill, Md Eule

5080,

[4] Bvidence €==547 2
157k547.5

{4] Evidence =5 55,4(2)
FST555.402)

Experts  cannot simply  hazard guesses,  howewer
educated, based on fheir credentials; insteaqd, enpan
lestimony must be sufficiently definite and Certain to he
admissible, for nejther the courts nor the Juries are
Justified in inferring from mere possibilities the exisence
of facts, and they cannot make mere corgecture or
speculation the foundation of thejr verdicts,

5] Bvidence ‘@3355.4(2)
157k555 (2]

Speculative expert WSUmony must be excluded as
meompetent. Md.Ruie 5. 707,

U326 *384 Dwight W Stone, IT (Gardner M. Dwvalt
and Whiteford, Taylor & Preston LLP, an the brief],
Baltimére, for appellont. :

Timo{hy.j. Hogan (William ¢ Burgy, Parrick Guilfoyle
and Law Offices of Peter T. Nicholl, on the brief),
Baltimore, for appelfess, ' :
TEIIT Arsued  before MOYLAN, THIEME gng
ADIINS, 71

THIEME, Judge.

This is an appea! from o jury verdict in favor of
appellees, George Wyche, It and his wife Joan, i the
Crreuit Court for Baltimore City. The Wyches sued
several  defendans, mcluding  the appeflant, Porer
Hayden Company, alleging that Mr. Wyche suffered
from  asbestogis and lung cancer, as a resyl of
occupational exposure (o EAS}JES.EOSWCGH{HiHng producss,
for which the defendanis were aliegedly responsible,
[FN1 When the Wyches received a Jury verdict of
53.515431.70, the court declined & apply Maryland's
Statutory cap on noneconomic damages in personal
injury and wrongful death actions.  See Mg AnnCode
{1874, 1993 Repi. Vol 1998 Supp ), § 11-108, #3835 Cls
& dnd. Proc. Articke, Porter Hayden timely noted jis
appeal and presents ug with) the following questions:

FNE The Wyches' case was st consolidaten
lor inal with sjx others, but all of e Gthey
cases were sentied o severed from the tria
Eroup. The Wyches then settfed wit alf
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thineen defendants they were pursuing except
for Porter Hayden. Porter Hayden also pursued
cross- claims for conribution agains! several
co-defendans, including Babeock & Wileox
Co. ant Fibreboard Corp., Owens Coming
Fiberglass, Owens-IHinois, Inc., Pittsburgh
Coming  Corp., Rapid-American - Corp.,
ACand5, Inc., and GAF Corperation.  The jury
found in Porter Hayden's favor on  in
conribution claims against Owens Coraing,
Owens-liinois. Pittsburgh Corning, and Rapid-
Arerican. Porter Hayden later prevailed
against Babeock & Wilcox and Fibreboard in 2
separate proceeding afier the wial.  As for its
clim against OAF, the wmial court granted
GAFs motion for judgment at the close of the
evidence on the pgrounds that insufficient
evidence of Mr. Wyche's EXPOSUrE 0 13
products had been adduced, :

1. Dxid the trial court err when it ruied as & matter of
law that the s@tutory cap on nansconamic damages
does nol apply where the plaintiffs produced scant
- mixed evidence about the applicability of the cap
and the defendant produced nona?
2. Did the wrial court en when it allowed the jury to
award damages based on alleged risk of recurrence
of a surgically removed cancer and alleged fear of 2
cancer vecurTence where the pleintiffs did not
produce evidence thal showed thal 4 recurrence was
probable and evidence-of physical injury caused by
smoticonal distress? _
3.0 Ind the wal count e when it granted GAF
Corporation's moticn for judgment based an the
planeff's insufficient exposure io GAF's products?

We answer “yes” (o the st question and explain below
As e the second and third questions, Porter Hayden 1obd
the Court e oral aroument that it would waive these
Issues in the evenl thal the ruiing on noneconomic
dumages was favonable.  Because we have delermined
that the wial count did, in Tact, ey on noreconomic
damages, we forego any analysis of these issues.

Faats

George Wyche, Jr., worked at the Bethiehem Sreel
Sparraws Point stesl plant from 1951 10 1993, He fus
worked as e laborer i the Pipe Mill for approximaiely
twelve years, where his primary job was 1o sweep up the
dirt and dust thal acocumulated at the worl: site.

WM. Wyche testified that during this period he frequently
worked in the viciaity of pine coverers appiying asbesios
pipe covermg and block issalation.  He testfied that
these operalions yeverated dust, and Lhat, as part of hig
job. he swept up and disposed of this dust In
approximaiely 1963, he moved to the 36-inch Hot Stip

Puge £3

Mill, whers he wotked for abou a yvear.  flis duljeg
mcluded  the  frequent cleaning of dust from *38¢
industrial furnaces.  From 1664 untld bis retirement in
1993, Mr. Wyche worked in various areas of the Rod
and Wire Mill, first as 4 “crane follower* and eveniually
45 a crane operator. These **328 jobs also exposed him
o asbestos dust, as he labored ofier in the vicinity of
woTkers cutting and applying pipe covering material,

Mr. Wyche retired in March 1993 ar the age of 62, In
Septemnber 1993, the attorneys for his asbestosis cinim
referred him for an examination with Dr. Steven Zimmer,
a pulmonologist,  The chest x-ray taken at thar visit
revealed a "small density or g spot” on his lefl hung. Dy,
Zimmel also noted on the x- rays what he described as
interstitial markings reflecting ashestosis. I November
1993, Mr. Wyche underwent an operation wm which the
lower lobe of his left tung was resected, allowing the
doctors to successfully remove the tumor, whick wag
approximately one centimeter in diameter. Testing
revealed the tmor © be an adenocarcinoma, a type o?'
lung cancer,  Testimony showed that cancers like My,
Wyche's adenocarcinoma generaily exist for five to jen
vears befare they are diagnosed.

Prior 1o instructing the Jury, the courl heard motions for

judgment on whether the statutery cap apphead o the

Wyches' claims.  Porter Hayden srmved that the A
should apply as 2 mauer of Jaw, on, i the ahernative,
that the jury must be allowed 10 decide whether the cavss
of action arose prior (o the effective dage of the cap, July
L, 1986 Conversely, Mr. and Wirs, Wyche moved for
Judgment, arguing thal the cap did not apply, hecayse
Porter Hayden failed 10 prove that it shouia, The trial
couwrt grunted their motion, ruling as & matter of law that
the cap did not appiy.

On May 28, 1997, the Jjury returned special verdics i
favor of the Wyches, awarding # total of $3,515.431 70
Of this sumn, $15,431.70 represented economic damages.
The jory awarded Mr, Wyche  §2.000,000,00 n
noneconomic damages and awarded F1500.000.00 1o
the couple for loss of consortivm. The wia) courl denjad
Forter Hayden's post-trial motions on the guestion
presented in this appeal. Afler other pest-mial
proceedings *387 pertaining to contribution, the cour
sccounted for the settlements of Joint tortfeasors and
entered judgment against Porter Hayden for a (owal of
$483.205 93,

fHserssion

(1312) The trial court erred when i dechined a5 & rnamer
of law 10 apply Maryiand's STUIORY cap Qi noneconomic
damages. Simply stated, the Wyehes fziled to bear their

20
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burden of proaf that Mr. Wyche's tung cancer existed
before the effective date of the cap, and the meager
evidence they adduced could just as easily have shown
that the cancer originated after that date.  The court
below thus committed reversible error wihen it found that
the opinion evidence presented would bolster iis finding
that the cap did not apply as 2 mafter of law.  Even a
sympathetic piaingff cannot doff his burden of proof or
override the will of the jegistature.

Far the triai court to have ruled as a matter of law that
the statutory cap did not apply, it nesded evidence
showing that the genesis of Mr, Wyche's lung cancer pre-
dared July 1, 1986, which is the date thal the statutory
cap became effective. [FN2}] In an earlier case invelving
asbesios-induced cancer, this Court determined that the
- cause of action for cancer “arises” when fﬁalignancy first
comes inte existence. Anchar Packing Co. v. Grimshaw,
113 Md.App. 134, 160, 692 A2d 5.18 {1997), vacated
on other grounds sub nom. Porrer Havden Co. v
Bullinger, 350 Md. 452, 713 Ald 961 (1998} [FN3]
Since the filing of the **32% *388 presant appeal, this
Court has further identified the ongin of such cancer as
the time when “the carcinogen cavsefs] cellular changes
which [lead] to an irreversible, fatl, or disabling disease
rather than the point in dme when the plaintHf inhaled
the asbestos, or when the plaindff was dizgnosed or
manifested symptoms of such disease.” Owens- Corning
v, Walarka, 125 Md.App. 313, 319, 725 A.2d 579, 581
{1999} (citing Owens Coring v, Bauman, 125 Md App.
454, 465-90, 726 A.2d 745, 751-64 {1999)).

FR2Z A gauwory cap of 5350000 for
ronsconomic damages, suck as pam, suffering,
mconvenience, or Joss of comsortium, appiies to
“any action for damages for personal mjury in
which the cause of action arises on or after July
1, 1986, CI§ 11-108k).

F3. In Owens-fliinois, Inc. v, Avmstrong, 326
Md. 107, 120-21, 604 A Zd 47, 53-54 (1992),
the Courl of Appeals drew the distinction
vetween the arising and the accrual of 3 cause
of action for personal infury. By using lhe
word "arise,"” the lepisiatare tied the cap to the
ortgin of {he discase rather than 1o the tme
when "through the exercise of reasonable care
and dibgence" id. at 121, 604 A2d ar 53, the
plamif! discovered or should have discovered
1. The latter ofien becomes the date of accrual
for causes of actton in the context of slarules of

Hmtation.

Mr. and Mrs. Wyche bore the burden of showing that
tire cancer arose before the cap apphied.  In Walatke and
Bauman, this Court cluified thal the cap applies
presumptively, and plaimiffy bear the burden of proof if
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they contest sis application. I there exists & senuine
dwpute of fact thar dispute must go o the juryi al the
request of either party.  See Owens- Corning v. Walaika,
125 Wd.App. at 326-31, 725 A.2d at 585-88 (holding
that plamuffs bear the burden of proving inapplicability
of the cap); (hvens Coming v. Bauman, 125 Md.App. ar
509-10, 726 A.2d at 772 (helding thal, in cases where
svidence presents a genuine dispute of fact regarding
applicability of the cap, this issue must be resolvad by :
jury if s0 requested by either party). .

Againgt the foregoing background, the circull court's
error becomes clear.  First, Walarke teaches that the
court below mislaid the burder of production on Porer
Hayden. When Porrer Hayder failed (¢ introduce
aflirmative evidence that Mz, Wyche's cancer came into
existence after July 1, 1986, the court found thal the
thread of evidence adduced by the Wyches showed as a
matter of law that the cancer pre-dated the cut-off date.
Second, although the parties were clearly in dispule over
whether the cap should apply, the actmal svidence
adduced by the Wyches proved nothing and s
msafficient as a matter of law o create 2 jury jssue
[FN4] Because the proper ¥38% placement of the burden
of proof 15 a setlled issue, this opinton will address in
more detai] the weight of the evidence actually sdduced
by the Wyches.

FN4. Had the Wyches presented evidence (hat
tended 1o prove (hat the wmor pre-dated July 1,
1986, tus issue might have gone to the jury
without eror under Bownan.  Even with the
paucily of evidence the Wyches adduced, Porer
Hayden expressed its willingness, as a back-up
position, for the ecourt to allow the jury 1w
decide whether the cancer pre- dated the 'cap
Although such a niing would have heen ip
ertos, # owould have served to resolve (he
present controversy in the sl court.

Alihough the "Wyches did preseni some evidence
regarding the period during which Mr. Wyche's fung
cancer arose, the admitted evidence alone was
insufficient to satisfy their burden of praduction.  Under
Walarke, the plaintfl wust “produce evidence that is
probative with respect to wher the plaimiffs disease
cama into existence...” [25 Md at 333, 93 4 026
Because uecither plaintiffs nor defandants mvroduced
evidence of when Walstka's iung cancer came into
existence, this Court found that there existed "no
tesumony that could support an inference that My
Walatia's mesothelioma came into existence prior w the
effecuive date of the statwiory cap.” Jd at 334, 93 A,
928, Accordingly, we rtemanded the case with
instructions for the lowss court © appiy the cap. Jd o
348.93 A, 928
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738 A.2d 326
{Cite as: 128 Mid App. 362, =389, 738 A.2d 326, #*+320)

In the instant case, the only probative evidence of the
date of the inception of My, Wyche's tumor is that it was
first detected by x-ray in 1993, seven years after the
effective daie of the statutory cap and, al diagnosis it was
approximately one centimeter in diamster.  As in
Walatka, however, the plainuffs presented no direct
evidence that the tumor came o exisience prior o July
1, 1986, Only one of their expert witnesses, [FN5] Dr.
Edward Gabrizlson, a pathoiogist, ¥#330 even addressed
the issue briefly in his testimony:

FINS. 1o their brief| the Wyches a}so identified
Dr. Samuel Hammar as one of their witnesses,
and to be sure, Dr. Hamupar's testimony at the
trial, had it been admitted for thetr claim, might
have been heipful to their cause. Regarding the
average time from firgt malignancy o
diagnosiz, Dr. Hammar said, "'H]f you look at
the years from when the cell first became
malignant Lo this rime when this was diagnosed,
you can ses, agmin, that for  sguamous
carcinomas i was 7.2 years o the e:a.r]ie*;{
diagnosts, from adesocarcinoma is 13.2 vears.”
Although Porter Haygen seems to teke issug i
us reply brief with the use of general
epidemmological lestimony to draw inferences in
spectfic cases, in Grimshaw, this Court
accepted such testimony abow the average time
frame between malignancy and diagnosis for
mesothelioms as probative. 115 Md App. at
165, 692 A 2dal 20-21

I shauld be noled, however, that the plaintifis
in Grimshaw asked mudtiple expert wilnesses (¢
address this 1sse.  The jury thus had plenty of
grist for consideration.  Here, in contrast, D
Gatmielson was the only witness to address the
issue for Mr. Wyche's clamm. More
importantly, the oial court did not allow Dr.
Hammar ¢ tesify specifically as to Mr. Wyche,
because he was not identified prier to trial as a
witness for M. Wyehe.

#3940 O And it would be your hest estirate that the
first ume he wonld have had a cancer cell -2 cancer
cell or cancer celis in his body would have been five
to ten years from the date of hug diagnosis?

Mr. Burgy: Objection as 10 form,

The Court: Overruied.

A: 1 think that is 2 reasonable estimate.  Again,
adenocarcinoma 15 a refatively slow-growing type of
fung cancer.  So, T would probably push it toward
the longer interval of that five 1o ten-year window,

AlE that one can infer from Dr. Gabrielson's estimate 1s
that the tumor may have pre-daed the 1986 cut-off
date—-or that it maoy nor have. I the tumor began
forming five ur six years pror 10 (993, the cap would
apply. [T it began forming seven or more vears prior to
1993, the cap would not apply.  The testumony proves
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nothing,  Without additionai evidence, Ir. Gabriakson's
comment alonz leaves the vierof fact no more informed
than the couri iy Walarka, where neither side presented
evidence.  Dr. Gabrielson's comment that he- would
"probably push it roward the longer intervaf of thai fve
to ten- year window" only emphuasizes the nos-probarive
guality of his tesemony.

[3[4][5) Furthermore, the fact that Dr. Gabrielsan
testified as ap expert avails the Wyches nothing when his
tegtimony regarding the cancer's date of origin was
msubstantial.  Although Porter Hayden gives ralismanic
importance m itz brief to the words "reasonabic degree
of medical cerainty,” it is clear when one compares the
handling of other guestions in *3%1 the transcript that
Dr. Gabrrelsan addressed this issue with zonsiderabl ¥
less force than be did the others.  In fact, his tesumony
was 50 carefuily hedged that it seems 0 be litte mors
than speculation.  Expert testimony is admissible when it
would assist the jury in those instances when " ‘formf{ing)
a rational mdwm*’n[ from the facts requires special
training or siill' " Davidson v. Miller, 276 Md., 34, 60,
344 A 2D 422427 (19735) {quoting Conselidaied Gas,
Elec Light & Powerv. State ex rel. Smith, 109 Md, 186,
203,72 A. 651, 638 (1909)).  See alse Md. Rule 5707
Yel, experts camnol simply bazard gussses, however
educaled, based on their credentials. Insiead sxpert
testimony must be sufficiently definite mnd certain 1o be
adrissible, for * 'neither the Conrts nor the furtes are
Jusiified in inferring from mers possibilities the exisience
of facts, and they canpol make mere conjeciuse or
specufation the foundation of theis verdiors. " 14 gt 61
344 £.2d at 42 (quoting Ager v. Baltimore Trangi Co,
203 Mdo 4l4, 420 1327 A2d 460, 473 {19571).
Speculetive  lestimony  must  thus  be  sxcludéd o
incompetent.  Furthermore, Rule 5-702 requires that
expert iestimony be sufficiendy grounded in fact  See
also Bentley v. Carroll 355 Md. 312,337, 734 A.2d 697
(1999) {citing Bolinerr v. Staze, 3172 Md. 266, 539 A 24
657 (1988)).  Here, the only applicable facts adduced
were the date of diagnosis and the size of the tumor,
neither of which would infer a conciusion stronger thun
the one Dr. Gabrielson rendered.  In %333 SUImary, a
sole expert’s bare commént that a tumor could have
existed prior o the effective date of the cap stawie fuils
to meet the burden this Court placed on a plaintff i
Walatha, “to produce evidence thar is probarive with
respect to when the plaintiffs disease came into
existence...”  Jd a0 333 725 A2d a 389 (e emphasts
added),

Wirdatka alsu addresses this Court's concem aé the hear
of our jurisprudence on the damages cap: 10 remain que
to the legislamres goals in limiling  noneconomic

damages.  See, e.g, Murphy v, Edmonds. 375 Md. 342,
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INTHE COURT GF COMMON PLEAS
CUYAHOGA COUNTY, OHIO
INRE: ALL KELLEY & FERRARC CASE NO. CV-073958
ASBESTOS CASES
JUDGE LEO M. SPELLACY

ORDER GRANTING PLAIMTIFRES’
MOTION FOR PARTIAL SUMMARY
TUDGMENT AGAINST CROWN
CORI & SEAL CO., TNC,

A-Best Products Co., et al.

)
)
)
)
v, . ' )
)
)
)
)

Plamuffs motion for partial summary judgment is granted as to whether Crown Corlk &
Seal Co., Inc. is the corporate successor to Mundet Cork Corp. Crown Cork & Seal Co.. Ine i
Mundet Cork Corp.’s successor as a matter of law as shown by the Certificate of Merger dated
Jauary 4", 1966. Consequently, Crown Cork & Seal Co., Inc. is Habie for ali the liabilities of
Mundet Cork Corp., pursuant to the goverming law of New York, Consolidated Law Service Ser
Q06(h¥ 3] There ic o just cause for delay

Date: 3/27/2001 clestromeally filed
Tudge Leo M. Spellacy
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IN'THE COURT OF COMMON PLEAS

CUYAHOGA COUNTY, OHIO ‘
INRE: ALLEKELLEY & FERRARO CASE NO. CV-07395%
- ASBESTOS CASES
JUDGE HARRY HAMNNA

)

)

)

) PLAINTIFES MOTIQN FOR - 77704
) PARTIAL SUMMARY JUDGMENT
)

)

)

J

REGARDING DEFENDANT CROWN,
COR¥ & SEAL. INC.’S IS AS A
LORPORATE SUCCESSOR TO
MUNDET CORI CORPORATION

Now cormnes the Plaintiffs in Eeliey & Ferraro, L.L.P. ashestos cases (collectively referreq |
to as “Plaintiffs”), by and through counsel, pursuant to Ruie 56 of the Okio Rules of Civi
Procedure, and request that this Court confirm as a matter of law that Defendant Crown Cork &

- Seal, Inc: (“Crown"} is ihe Corporate successar to Munde_t Cork Corporation (“Mundet™),

Crown’s lability for Mundet's asbestos production is ciear, as Crown's efforts to escaps this

tiability 111 other courts have failed. Thus, the issue of Crown's successor labiiity has already g

:

been resolved and Crown, must be estopped fiom disclaiming its liability for Mundst's aghectae.
elated tort Habiiitias in all Eelley & Ferraro asbestos casac Further, Crowm is 2 New Vorl-
corporation, and New Y orl corporate. law Pzpvid&s Fhat Crown is responsible for Mundet's
asbestos-related tort liabilities. The reasons for this motion for partial} SUITMATyY judgmcnt are

contained in the attached Rriefin Suppaort,
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.. - BRIEF IN SUPPGRT
L Intreduction
Plaintiffs have brought claims against Crown and other maﬁufacmrcrs, sellers and

distributors of asbestos-containing products, alleging exbosure to these products and asserting
various causes of action including negilgence, breach of inplied warranty, and strct 'iiabiiit}*.
Further, 2 representative sample of the Plaintiffs include the Plaintiffs i Kelley Group 4, who
were all former employees of Youngstown Sheet and Tube in v oungsrbwn, Ohia. Co—workers of
- the Kelley Group 4 Plaintiffs have specifically identified that Mundet products were present at
Youngstown Sheet and Tube while they worked there. ' Hence, Crown is a defendant_.based upon
these and other identifications and its status as & corporate successor (o Mundet. Ve, Plaintiffs
believe that Crown will ﬁ cely assert ‘that itis not the sucécssor to Mundcf’s liability. Thf;
following facts and case law show that such an argument is false, and that Crown is indead Hable
for Mundet's asbestos-containing products and for Plaintiffs’ e}:pc:}sure to those p.roducts.

hMurder's merger E;ifa Crm;n a

The factual background of Munder and jts merger i_n‘tc: (_:['OWH is a5 follows. The Mundat _
corporation was formed in the late 1800 and by the 1940 had become mﬁnufacturer of

asbestos products through its insulation division 2 Mundet’s insulation division was divided into

two distinct businesses: (a) the manufasture and sale of thermal insulation; and (b) the

' See Exhibit |, Depositions of Willie Wllhams May 24, 2000, at pp. 9, 20, 37,
' Theodore W, Johnson, Apnm 2000, at pp. 10, 14; William Iorddn St, Way 16, 2000, at pp,
14,23 ‘ o -
! Sc:& Eixhibif 2, Umtﬂd Qimes Mamtme Ccmumsozon ;aurc,nase ordﬂr for ]viundet W oven
- Arnosite dated September 3¢, 194%; Mundé( Feat Insul mn bmchuu, mrm 1951, 85% '
- Magnesia Insul atxom Manual, approx. iSLS : : :

a2
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msia!ia‘tiono{ thermal insulation (the “Contracting Division™). On November 7, 1963 ) Mundst '
entered into an agieement with Crown for the sale of | 6,689 shares of Mundet siock, with an

offer to Crown for the purchase of the remaining 7,091 of issued and ontsténding shares.” Thus,

Crown purchased nearly all of Mundet’s assets. Crown continued to conduct £hevbusiﬁess of
both thermal insulation divisions, including that involving asbestos (and Mundet's Corle
division}, until February of the following year. A former Mundet employee, E.J. Stansbury,
went directly from Mundet to Crown and then worked for Baldwin-Ehret-Hill (“BEH™). He later

became vice-president at Keene Corporation after its purchase of BEH. He described the

aforementioned transition from Mundet to Crown at Lis deposition in the matter of Arty A

Hawlcins, et ux,. v, Fibreboard (corporation, et al,. in the United States Distric: Court for the

Western: District of Texas in December, 19831

Q: How long did you work for Mundet Cark Company?
A [ warked with Mundet from 1945 until they sold their company.
5 Who did they sell their cotapany fo?

Ao 1 Crows Corlz and Seal. _
o} MNow, when Mundet sold to Crown Corle and Seal, did Mundet employees,
that you kmow of, go to work for Crown Cork and Geal?' - -
A Yes, .
Q And did Crown Cork and Seal continue to sell Mundet Corl; urveniory?
A Inventory?
Q: Yes.
A Ves, for'a period of about three maonths, They only ewned it for about
~ three months, o ' -
o5 And would this inventory include £5% magnesia products?
A Yes.
Qe And did Crown Cork and Seal confius confracting insulation afier the
purchase of Mundat Corlc Company? l '
Al

Yes..

* See Exhibit 2, Agreement by Crown 0 buy Mundet stocl. -

E See Exduibli 4, excéerpt from Depusﬁimﬁ_a}f B, Stansbu;ﬁ,",'DﬁitexﬁEé;" 16, 1983,
: y
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“2. . And did Crown Corle and Seal continue with the same warehouses and

~sameoffices that were previously occupied by Munde: Corle Company?

A Yes. ' _

F Did Crown Coric and Seal continue using products and filiing orders of
products with the Mundet name on them?

A Yes. ' y

Cr: And did you, as an employee, continue with the seme employee benefits-
that you had with the Mundet Cork Company? :

Al Yes,

Q: Did the &5 percent magnesia prodficts that you have described for us today .
that were manufactured and distributed by Mundet Coric Company contain
asbestos during the entire period, that you know of, that vou worked for
Mundet Cork?

A Yes.®

BEH only purchased Mundet’s Corzf:racfirzg Brivision

After Crown's purchase of. the Mundet stock in November 1963, Crown began to refer o
IMundet as “Division of Crown Cork & SﬁéL”G In 1964, BEH, a manufacturer of mineral fiber
products, purchased the Mundet's Contracting Diviston.” Among the assets were the installation
contracts and accounts receivable of the Contracting Division, but pot Crown''s (Mundet’s)

manufacturing division, In fact the Agresment shows that the manufacturing division remain

with Crows
Setler [Mundet, 2 division of Crowrn] covenants that far five (5} years after
February 28, 1964, it will not engage in the production of caletum silicate or
magnesia al its North Bergen, New dersey plant, or sell such plant to another

company for the production of such products, and seller will not engage in the-
Thermal Insulation Contract business for such period of time*

L Id.
_ ¢ Ses Exhibit 5, February, 1964, Agreement by Mundet to sall paxﬁai_imemsi fo
.Baldwin—ﬁhret—]%{iil‘.__ o o .
-1, éL;_;j: tf
4
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}-Iarz;\ﬁ, BEH purchased enly what it wanted: Mundet's Commcting Dirvision, presumabiy
in order to c:f:pand its thermal insulation nstallation business with its own products, prohibi
Crown from further manufacture of asbestos procllvaétts, ta q.uel} compeétition from Crown/IMunder
products, and increase BEH Inarlet share. In doing.so, BEH intentioﬁaiiy shietded itgelf from
any of Mundet's liabilities incurred prior to the Idate ofsale i'n‘ the Assumption amexed to the

-

Sale document:

ASSUMPTION

For value received and intending fo be iegally bound, Buyer for itself, its

successors and assigns, hereby assumes ajl labilities and obligations of the Seller

anising from and after February 8, 1964, under the Leases, Contracts and -

Performance bonds, identified and Specified on Schedules 9,1G, 11 and 12, -

attached to the foregoing Bill of Sale and Assignment.’

Thus, Crown was left not only with all of the liabilities of the manutacturing divigion
prospectively, but also all of the liabilities of both the manufacturing and contracting divigions
prior to February 8, 1964, [FBEH had assumed Mundet's liabilities, the Agreement would have

. . f
s0 stated. Thus, Crown retained liability for Mundet's manufacture and sale of asbestos-
conitatmng products af least up to F ebruary, 1964 1

If there was any question about the intention of BEH to avoid Mundet's Habilities i the

February, 1964 Agreerment, thege questions have beap put to rest by the testimony of thhse with

personal knowledge of the transaction. IMilss W Uson was the ‘vice president of sales of BEF.at

the time of the BEH purchase of Mundet's [Crown'g] Coniracting Division; and was » BEH

Id.atps,

% For erclearer understandirig of the BEH purchase, etc., see Exhibit 6, diagrany of
 progression of Mundet Carlz Corporation. © - ' ' : - ‘

-Ui‘ X
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employee since 1942 He continued with BEH after its consolidation with Feene Corporation in
1968, and was first deposed in 1983 in asbestos litigation in the Fastern District of Virginia (/n
Re All Asbesios Cases - C/P77-1). He .testfif}ed concerning his knowledge of the BER/Crown
trarsaction;

Q: In 1964, did Baldwin-Ehret-Hill purchase the contracting units from
Crown, Corle, and Seal? ~ '

A They did.

{Q What type of purchase was that? :

A The purchase was the purchase of 13 branches representing the Mundet -

Cork purchased by Crown, Cork and Seal and we purchased the assets, pot

the Habilities. " :

Further, at about the same time of the Wilson 1083 deposition above, Howard A Mileaf,
former vice-president and general counsel for Keene Corporation, submitted his affidavit in
Hawldns, et ol v. Fibreboard Corp., ei al., NO. SA-§ I-CA-627, venued in the United States

District Court for the Western District of Texe}s.” Mr, IMileaf confirmed that BEL] purchased

|
! {
only the assets of Mundst's {Crown's] Contracting Division in an all cash ansaction, “and the
i .
remaining divisions of Mundet continued to be operated as a part of CT4S {Crown]. "™ Thus,
' |

BEH assumed only the itability relating to Mundet' g Contracting Division,
Finally in 1966, Mundet, then 95% owned by Crown and recogrized only as division of

N . L. | - s Lo
Crown, formally ceased to exist. Crovn executed 2 Certificate of Merger to merge Mundet mio

" See Exhibit 7, excerpt of Depesition transcript of Miles 1L W ifson, March 22, 1983, at
p. 20, (Emphasis Added). ) ‘ R .
2 See Exhibit 8, Afﬁdavi{ of IH@W&Fd E. i‘»’fél;s'afu-

P Hdate.

oy
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Crown; assuming ali of Mundet's asbestos-related liabilitjes ¢ :
Hence, based on the foregoing, it is evident thar Crown is the COrparate successor io

Mundet. Further, Crown is liable for any harm caused to Plaintiffe by Mundet products,

If.  Lawand Arpument

A. Crown’s Liabiiity As Mundet’s Successor Has Already Been Established i in

Erior Proceedings, And Crown Fs Estopped from Relitigating Its Liability in
This Forum.

The doctrine of issue preclusion should prevent Crown from relitigating the issue that it
is the corporate suceessor to Mundat, Likewise; this same doctrine should preclude Crown fram
disclaiming any liability for Mundet’s ‘asbestos-rglatcd tort Liabilities, Indeed, courts in bath e
states of Texas and Washington have cztammcd this same exact issue and determined that Crown
was 1n fact tht: suceessor to Mundst. Further, Crown 1tsclf has entered appearances as successor
to thdet in various actions. For these reasons, thi; Court must find as 2 matter of law that
uo;m 15 the successor to Mundet's zsbestos-related tort Habilises

The basic theory behind prnciples of issue ;:Jrs:ciusicm is that if bwo partias underga a fuff

|
and fair trial that results in 2 final Judgment, neither party ma.}i seek a different result upon the
samte facts and issues in a subsequent lawsuit, Wheg properly :;pplied, issué preclusion promates
féi‘n_ql'ess and judicial ecdmomy by prevé:rﬁinb reliti gation in one suit of an identical issue already
resolved against the party against whom the bar ig sought. Defensive use of issue prectusion. -
occurs when a defendant evokes the dootrine to prevent a plaintiff from asserting a claim the

plaintiff has previously litigated and lost, Gffensive use of issue preclusion ocours when &

i "f Seo Exhibit 9, Certificate of Merger of Mundst Corie Corporatien Into Crown.Corle &
. sealiIne. . o ST T . : : :
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plaintiff seeks o foreclose the defendant from relitigating an issus that the defendant had ’

previously lingaled unsuccesstully in another action. (ioodson v. MceDonough Power Eaguin.,

inc, {1983), 2 Ohio 5t.34 193; Parkiaﬁe Hosiery Co, Inc. v. Shore (1979), 439 1J.8. 220
Traditionalty, one party could seek issue preclusion against a party. opponent on) y if both

parties had been parties to the priar lawsuit and thereby bound by the outcome of that suit; this

“

requirement has been referred 1o as “mutuality,” QQ_QQQ@, supra, 2 Ohic St.3d at 198, However,
the Ohio Supreme Court has recognized an exception in an “offensive” use of issue preclusion
- “upon the basis of serving justice within the frammework of sound public policy.” Hicks v, De
La Cruz (1977), 15 Obio SL24 71, 74-75. Sae also, Goodson, supra, 2 Ohio St.34 af 201.

In Hicks, the Ohio Supreme Court held as follows:

The modern view of res judicata embraces fhe doctrine of
collateral estoppel {or issue prectusion] which basically states that
if an issue of fact or law is actually litigated and determined by a
valid and final judgment, such determination being essential 1o that
judgment, the detsrmination is conclusive in 2 subsequent action ‘
between the parties, whether on the same or 2 different claim. The

i party preciuded under this principle from refitigating an issue
with an opposing party Hkewise is precluded from doing so
with another persen nnless be lacked full and fair apportunity
to Hiigate that issue in the first action, or unjess other
circumstances justify sccerding him an opportunity fo
relitigate that issue. [Citations omitted.] (Emphasis added )

Hicks, supra, 52 Ohio St2d at 74, The Cuyahoga Court of Appeals has consistently followed

the holding of Hicks and recognized exceptions to the mutuality requirement in the context of

“offensive” use of issue preclusion. See Cashelmara Yilias Limited Parmership v. DiBenedetio

{1-993), 87,Ohio'ﬁkpp.3d:809;“8l33 (the Cuyahoga County Court of Appeals, citing [‘iiclc;;',

recognizes that a requirement of mutuality of parties, in connection with a claim of “offensive”

use of collateral estoppet, is watvable “upon the basis af serving jestice within the framework of -
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sound public.policy"); Crile v, Hall (October 24, 1991), Ohio App. 8 Dist. No. 59187, N
unreported, 1991 WL 221467, at *6 {the Cuyahoga County Court of Appsals finds that
“offensive” collateral estoppel does pot require & mutuality of partieé}.

Ia order {0 guccessfully assert the doctriﬁe of igsue greciusion, the following th_r‘esb;old‘

requirements must be satisfied:

+
-

1. The party against whom estoppel is soUghE was a party or in privity with the party
to the prior action;

2. There was a final judgment on the merits in the previous case after & full and fair
opportunity to litigate the issue;

3. The issue must have been admitted or actuzally tried and decided and must be
necessary to the final judgment; and =

4. The issue must have been identical to the issue involved in the prior suit.

IMonahan vs. Eagle Picher Industries, Inc. (1984), 21 Ohio App.3d 179, 180-181. See alsc,

Parkiane Hosierv, supra, 429 U.S. at 326; Hicks, supra, 52 Ohio St2d at 74-75, Accordingly, if
and fo the extent the Jdentical issues raised by the Plaintiffs against Crawn in the:.se; present cases
have begr previously litigated, the doctrine of issue preclusion must prevent the refifigation of
those same 155ues. )

A Texas court in the case of In the Matter of Al Cameron County dsbesios Cases in
Where Crown Cork & Seal Company, Inc. Is 4 Defendant, No. 94802380 {Cameron Cty, Texas
order entered Feb. 23, 1999), found that Crown defa::mi.ncd ag a mafter of lgw that Crown ig )
Mundet's successor—in—-iﬁt&rest. Ths court ﬁsard extcnéivr: érgﬁments from Crown on issues
idsﬂticaﬁ to éh‘o.se_ in this case, including- Crown's }iabii.it}rg under New York law as fMundet’s
Spccgssg;—in-inte:;e_st by merger mth Clréwnt Thft‘ court 5ntsre:(.i-summar5f J:udgmsn;: against
' ‘:Créﬁ;{.fin,”an‘d h:ild. that '_Czl"ov\'fn. was t‘éspoﬁ;aii?ie' f{;rvf?otb. the c’@n?péﬂsaio_ry and puﬂ-iﬁlve ﬁmag&s B
: 7.9:
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caused by its.predecessor's ashestos-retated torte. !
Likewise, the Superior Court of King County, Washington also recently confirmed

Lo

Crown’s status as Mundet’s successor in the case of McCain, et al. v The E.J. Bartells Co . e
al., No. 00-2-00249-1 SEA, (King City., Washington order entered August 10, 2600)." The
McCain court granted Plaintiffs motion for pz;rtial smnrnary judgment and found that Crown wasg
in fact the corporate successor to Mundet. The court held as a matter of law that Crowm’s
corporate successorship to Mundet is established by (1) the acquisition of Mundst by Crown on
MNovember 7, 1963; (2) the sale of Mundet’s contracting division to BEH on February 8, 1064;
and (3) the statutory merger betwzen Crown and Mundet on January 4, 1966 was effected
pursuant to Section 905 of the New York Business Cerporation Code,

A8 the requirements for issue preclusion in dhio have teen mst, &us Court sho-tﬂd gi;\rs

both the Texas and Washington decisions preclusive effect and find that Crown is the SUCCessor

]
f

to Mundet s a matter of law, First, the party against wham estoppel 1s sought is the same,
i

Crown. Second, the Texas and Washington courts reached their decisions only afier Crown and
f

the plaintiffs’ counsel had & full and fair OppOriuiLy to argue the issue of Crown’s mereer with

Mundet." Further, as just stated, the successor issue wag actually argued and the merger issues

i

¥ See Exhibit 10, Affidavit of Peter Kraus, and February 23, 1999 Order and Judement
Entry of Judge Paul Davis, Case No. 97-06428, In the 345¢ Judicial District Court of Travis
County, Texas,

¥ See Bxhibit 11, King City, Washington, Judge Ann Schindler, August 19, 2000 Order
Granting Plamtiff"s Motion for Summary Judgment Against Crown Cork & Seal Re: Suceassor
Liabilsty, - ‘ ' : '

s

"' See Exhibit 12, Reparter’s Record, Pretrial Hearing, prior to February 23, 1999 Order

and Judgment Entry of Judge Paul Davis; Case o, 97-06428, In the 345" Judicial Distict Cout
" oof Traﬂvis_ County, Texas, : : ' B : s

10
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were necessary to the Texas and Washington courts’ final Judgment, Lastiy, the issues in the
Texas and Washington courts were identical to the issues in i case, Crown’s liability for

asbestos-related torts as a successor corporation ta Mundet, As all of the requirements for isgne

preclusion under Hr_ci_(a, Monahan, and Parklane Hosiery, supra, have been met, this Court mugt
find that Crown is the corporate successor to Mundet as 3 matter of faw.

Further, it is important to reiterate that issue preclusion is warranted if the same facts and

evidence are presett in the cases involved. The Ohio Supreme Court in Norwood ve, i cDonald

- (1941), 142 Ohio St. 299, 306, stated that the test (o be used in dstermining the identity of issues
involves a consideration of the evidence presented in support of each:

* ¥ If the same facts er evidence would sustain both, the two
actions are considered to be the same within the rule that the
Judgment in the former is a bar to the subsequent action. If,
however, two aotions rest upon different states of facts, or if
different proofs would be required to sustain the two actions, a
judgment in one is no bar to the maintenance of the other.

[ Citations omitted.] (Emphasis added.)

In the present case, the sissus of Crown’s successor liability for Mundet rests upon the
sarne facts and avidence of asbestes-related liahilities a3 presented in the Texas and Washington
decisions, therafors, summary Judgment is warranied, l

En addipion to satisfying the threshold requircmcmspf issue prechusion identifisd above,
the application of this doctrine in these pressnt cases “does no! deny {Crown] the principle of-

fundamental fairness and/or dus process. To the contrary, public policy and judicial econemy

requires the apphf‘anon of{efr“nswe coi ateral vsmppﬂ} Crile, supra 19G1 WL 22146 at *6.

Wiore pamcuiarly bom the United Suprerme Cmm i Parl’}ane Hosiery andﬁe thg‘

.Juprc-“:me ’Court in Goodson recoomzc that mn ofﬁensnm use 01’ issue prechusion results in
11



Unfﬂirzwss.m_g defendant and violates due process if the first action was no vigorously defended,
either because the plaintiff sued for small damages or future lawsuits were not foresezable, or if
procedural oppartunities are available in the subsequent action for the first fime. Parkiane
Hoglery, supra, 439 U.S. at 329-30; Goodson, supra, 2 Ohio St.3d at 201 See alse_ﬂigjgg, supra,
52 Ohio St.2d at 74, These concerns of unfairness and due process are pol present in Plaint s’
cases for several different reasons.

First, both the Texas and Washington cases were fully argued and the amount at stake in
that litigation provided a strong financial incentive to prompt a vigorous defense by Crowz.
Second, it cannot be said that Crown was unaware of the future risk of ashestog cases tike those
Brought by the Plaintiffs. Third, the Plaintiffs in these cases are proceeding £ frial on the same
theories of strict liability espoused in the fexas and Washington cases, and include involve the
same rules of law, evidentiary req'uiremenﬁ, and standards of proof, Fourth, as shown above in
detail, there is 2 substantial identity of issues betwesn the Texas and W, ashiﬂgton cages :amci the
cases gub judice (1.2, the same defendant; exposure by the Plaintiffs to the sar!ns or sismilar
asbestos-contaming products during the same rc_ievant time period; exposure to an ashestos-
containing product that was manufactured sxactly the same Wa'y during the same relevant time
period; Plaintiffs who worked at the same job site or warkplace during the same relevant time
period; and common facts and evidence to be presented by experts, co-workers and product
identification witnesses), -

Finally, it is clear tbat,-by \%irtue oi‘;he unique factual and legal circumstances present in

these cases, judicial econamy would be promoted by the application of issue preclusion. For

instance, if the Texas and Washington cases preclude Crown from disputing ite starus as

12
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Mundet's LO[{)OMLB successor, then numerous SEPErLE, corporate | representatives, c&—wml*crs and

product identification winesses Will ot be required 1o testif'y af the Plaintiffe’ trials, I other

words, a series af lengthy and complex, trials would be streamiine d to an appreciabie degres jf

the Texas and Washington cases are given prcclusive effect. Moreover, the “rc:psatsd titipation

of judicial rc:sourc'ls Parkl ane Hosiery, supra, 430 U5, at 331,
d_ﬂd can be avoided in Plaintiffs’ cases.

of the same issue/ 81715 2 waste

B. Crown, Having Claimed T Be Mundet's Successor In Other Lawsuits,
Sheuld Be Judicia]| ly Estopped From Cg

ntesting It Statng Ag Mundet's
Corporate Sucesssor.

i

The doctrine of judicial estoppel prevents a litigant who has successfully taken & position

. SCioto Mem, Hosp.

Price Waterhouge 1996}, 74 Ohic St.3d 474 Lilewise, a party whe previously, i

in one action from taldng a contradictory posifion in a subseguent action

Agsn., Inc. v,

a judicial proceadmv, sucoesstully asserted onﬂ of two inconsistent suusgamw rights may not in

2 later proceeding, assert the otherj mconmstcnr right, Figh v Lake Citv Bd of Commrs, ( 1968),

13 Ohio 8t.2d 99, Thus, becauge Crown hias argued that 1r is 1n fact the corporate

SuCCessor to
}
Mundet in prior judicial proc eedmgs it cannot now assert the ; meensistent position that it is pot

IMundet's corporate successor,
138

Foroverg aecaac and 2 half Crown hdS held itself out as a sucs cessor o Mundet's

asbestas Habilities in uounti €85 tort suits agamst it Crown also asserted its stamns Mundet's

o,

Y

¥ Seee.q., Fulsi fum v, Amm msirong Wf)rid gm'zm;fg nc, (W.D La. 198{)] G545
. F ,Sunp 76} {Crown's dppeazancv enieréd a5 “succe Ss0T to }vﬁmdet Cotk Co i, auached as
. _.D:inmt 13 o : . : K
13
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successor ingoverage litigation if orought and won against Mundet's former insurers."” Crowm
successfully argued that the “bodliijf njury” coverage in Mundet's casualty and general fiability
insurance policies should he mterpreted expansively to e.ncompass any part of the lengthy
process that culminates in the manifestation of ag asbestos-related discase — g greundbreaking
decision in Pennsylvania that has sipce besn followed by a nup}ber of other courts, Of course,
Crown accepted its role as Mundet's successar when it came to fgceixring nsurance coverags in
asbestos-related suits. Yet, this Court should not now allow it 1o make the ineonsistent argument
- that Mundet is not Crown’s corporate successor when Hability is questioned. In other words,
Crown cannot have its cake and eat it to,

. Crovm, A New York Corperation, Is Liable As Mundet*s Sucesssor By
Reason OF Crown's Statutory And/Or De Facto MMerger Wit Mundet.

Because Mundet and Crown are New Vori: corporations, this Court and Crown are bound
by Meéw York corporate taw when considering the consequances of Crown’s merger

agreemeni(s) with Mundet. For in Ohia, it is wel] seftled law that the law of the siae where a

contract Is made generally governs the contract’s interpretation, Nationwide Muf, Ing. Co_ V

Ferrin (19863, 21 Ohio 813 43, 44, Consequentiy, under New York law, “4 COrporation may

be held liable for the torts of its predecsssor i there was a consolidation or merger of seller and

? Plaintiffs do not have a copy of the Crown v, Aema stip opinjon. The decision,
however, was and remains o l=ading opinion oun the question of insurance coverage for ashestos-
related tort liabilities, and has been discussed In many other published decisions. See, e.g. Eli
Lilly & Co.v_Home Insurance Co.. 764 F.2d°876,°880 {D.C, Cir. 1985); ACands, Inc. V. Aetna
Casualty & Suréty Ca,, 764 F. Supp. 968, 973 (3d Cir. 1985); Independent Petrochsmica] Corp.
V. Aetra Casuaity & Surety Co., 654 F. Supp. 1134, 1342 {DD.C '1986); JFH. France
Refractones Ca. v, Alistate Insurance Co., 14 Phila 20 1, 1986 Phila. City. Rptr. LEXIS 44, ar 14
{(Phil. Ct. C.P. Mar, 19, 1986); vale Chermnical Ca. v. Hartford Accident & Indemnity Co., 340 Fa.

- Buper. 510, 490 £.24 896, 902 & 0.0 (1985). -

4y
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purchasar.” Schumacher v, Righard hﬁczr L0, 59 NV 24 239,245,451 N.E.2d 195 {19835

accord Hartford Accident & Indemnity Co. v Canron, Jne,, 43 NY.2d 823, 825 373 N.E.2d 364

(1977),
Mundet was merged into Crown pursuant to section 905 of the Business Corporation Law
of New York, by the Certificate of Merger cxecutcd January 6, 1966.% Under New York law in

Gehumacher and Hartford Accident & Inde emnity, supra, this merger renderad Crown liable ag

Mudet’s successor for Mundet’s tort Il&mhues In addition, the New Vork Business Corporation
Law provides that a sfamtory msrgcr pursuantMo section 905 transfers the merged corporation s
liabilities inio the surviving corporation: “The Surviving or consolidated corporanen shall
agsurne and be liable for all the iiab_ilities, obligations and penalties of each of the constituent
corparations.” N.Y. Bus. Corp. L, §00a(b)(3).

Mézeover, the 1966 statutory mcrgc:f merely formalized the de Jacto merger df Wundet
inte Crown that had already occurred upon the November 1963 stock purchase. Successor

Liability in New Varl: arises from such de facto mergers whers [} there is a continuity of
¥ E ]

R

management, personnel, location, assets, and general business operations; (2) thers is 2
continuity of shareholderg, (3) the seller has ceased its operations, liquidated and digsalved as
soon thereafter as possible: and {4} the uuruhasmg corooratmn HSSUINSS those obhgazwﬁs of the oo

seller necessary for the conmnuatxon of business operations. See, e.g., Town of Ovster Bay v,

Clecidental Chemjcg] Corp,, 987 F. Supp. 182,205 (ED Y, 1987): Bus gggs v. Pulse

Combustion, Ing, 227 AD.2d 295,642 NY.G 2(1 882 (i“ Dep't 1996). In this case, Mundet did

- ot survive as a separate entity after the 1963 stock purunasa by Cmm as men cfanmmed

- * See Exhibit &,

13
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businegs opsrations with former Muncet employees at former Mundet factories, offices and
warchouses, under the name off Mundet as a “Division of Crown Cork.& Seal.” Based an
these facts, Crown is at least lable as Mundet's successor by de Jacto merger.

Likewise, even if Ohio law is applied to thié case, Crown’s 1963 purchase of Mundet's
stock would also support suceessor liability uﬁdcr Ohio corporate iaw, as the Ohio elements for

. 4
-
.

de factc mergers are identical to those in New York. See, e.g., Welco Industries. Inc. v, Allied

Companigs (1993), 67 Ohio St.3d 344, 349; Aluminum Line Products Co, v, Brad Smith Roofing

- Lo, Ing (Cuyaboga City, 19963, 109 Ohie App.3d 246, 264. In fact, the Ohio Supreme Court in

Welco found that “a fransfer of assets for stock is the sine qua non of de facto merger.” Welco,

supra, at 349, citing to Travig v. Harris Corp. (7% Cir. 1877}, 565 F.2d 443, 447, Thus, under

Ohio law, Crown’s 1963 purchase of Mundet's stock is almost conclasive proof of the de facio

merger that occurred,

. Under MNew York Corporate Law. Crown's Sale OEMuuaet 5 Contractine
Divigion To Baldwin-Ehret-Hill Bid Not Transfer Mundet’s Tort Ligbilities
From Crown To Baldwin-Ehret-Hill.

Under New York comporate law, a mere purchaser of assets only succeeds 1o the seller’s

tor( liabilities as it agress {o assume. See Schumacher, supra; Hartford Accident & Indemmnity,

supra. “*Such an assumption cannot be presumed from the transaction. New Vork courts usnally
confine such assumptions to those liabilities expressly fransferred in the purchase agreement. -

See, e.g., City of New York v, Charles Pfizer & Co,,  A.2d L OBENY.2d 23,24 (1% Dep't .

. . - . . . - ; ‘ . ) .
' Ses Exhibit 3, excerpt of Deposition of E.J. Stansbury, farmer Mundet employee

* Ohio follows the same rule for assumiption and suceessor liability. Ses, e.g., Welco
- gupra, at 349, ) S : Co . : . .

IR
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1999)(-‘.‘Ha~d.\§he partiss intended that Gibsonberg assume such habilis

expressly so provided jn their agresment.”).

In February 1964, Crown sold Mundet's Therma) Insulation Contracting Divigion 1o

BEH. The Contracting Diviéion did ngt manufaciure or diSFl‘ibéff: Mundet’s ashestos products,
Those products were produced and distrz'butc& by Mundet's 'Ithermai Insulation Mﬁnﬁifactiu*ing
Divi.sign, which Mundat [Crown] did not sel] 1o gEH In fact, the saje Agreement contained an
Sxpress Assumpticn provision where BEH assumed only Mundet's Iiabilitiesvand obligations
“arising from and after February 8, 1864, under the Leases, Contracts and Performance Bonds”
identified in the Bil] of Sale. ™ Thus, this assumption affected only certain specific obligations,
and not those on which It wag silent, lilce esbestos-related torts, |

T2
¥ g

e Bxhibit 4 at 6.
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Based oﬁ the foregoing, Plaintiffs request that the Court estop Def&ndanf Crown, Corke &
Seal from relitigating its status as corporate successor o Mundet Corke Carporation and/or
determine that Crown is the corporate successor to Mundet as a matter-of law 1n all Kelley and

Ferraro, L.L.P. asbestos cases and, therefore, enter partial summary judgment in favor of
- i

-,

Plaintiffs.
RESPECTFULLY SUBMITTED,
KBLLEY & FERRARC, LLP

By: Electronically fited via CLAD
Michael V, Kelley (000267%)
John A. Sivinsld (0036712)
Jason W. Richards (0065439}
1300 Bast Ninth Strest
1501 Bond Court Building
Cleveland, Ohio 44114
(216) 575-0777

September 21, 2000 i
Counssl for Plaintiffs
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CERTIFICATE OF SERVICE | ’

4 copy of the foregoing Plaintiff's Motion for Partial
Defendant Crown Cork & Seal, Inc.’s Status as a
Corporatton was filed on CLAD, this
counsel of record.

Summary Judgment regarding
Corporate Sucoessar to Mundet Cork

21th day of September 2000, and thereby served upon all

—_ B¥ectronically filed via CLAD
Jason W, Richards

EN\Group umundstms wpd
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THvis ion of Crown Sork

p— )

[#
BILL OF SALL AND RSSICWMENT

ro

For vdlue recaived end thr_ndmg 1o be legally bound, MUNDET

CORL CORPORATION, & Naw York corporation, logatsd 8t 7101 Tonnelle

!Wanu&,. Horth Bergen; Hew Jarmey (herainaftar raierrad Wwoas "SELIZR), &

& Benl Comphny, 13:1:;” u Naw Yark ca‘pamtﬁor‘.,

located at 9300 Ashton Roasd, Philadelphin 36, P'ennsylvnnin, heraby ralls,

arsigns, ¢rants, contevs, tansfers and sets over to BALDWIN-EHFET-HILL,

ING,, & Pennsylvania corporation, located st 500 Breunig Avenue, Trenton,

Hew Ie:sesy“ (hereinsftar rafamed to as "BUYE

VER"), the fc:ilowmq assets, goods

chateels and riqhtz of Seller s Themmal Insulation Gom:m t Dlwls lon:

i

1) Sellar's inventory of Hnighed goods and work in process =t

faller's manuiscturing cost or contract cost, lass 15%, whichaver by lower,
sl in the quantities end at the locations specified in Schedule 1, aftzzhed

hersto and made & part hersaof by refarance;

¢, 2) Beller's coniracts in.progreas, nased upon costz from
i . : .

Fabrumry 1, 1864 to February 8, 1864, as spmciﬁiud in Seheduis 2, attachad
; .

¢ harsto and mode 2 purt hereaf by reisrence!

i

3} Se:ller‘s contracts in progress upon which no.pregrass bl
have baen made, basad on costs from inception to January &1, L1984, es sper

wd

cfiad in Schadma 3, amchad h&rato snd made & pacs bareczf by rafarance;

4} Salier's hvsntor}r of raw moterials and usenble purshused
materisls at Gallers purchase price, il in the quantitias and =t the locudu
gpecified In Schedule 4, attachiad herete and made & part hereof by mf&m‘nc

“ ' A

(
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L3
9} ALl aczount recaivails ipecifind inBehadule § grvychag

M

]
{
rafergnce, I—:w DALB P T Ty

T m.n,...

herato and made 4 part hersof by

m::%; ?

i
k.

§] All of ths affizs Rorrnifture, flemras » eTUPMENt wnd prmal

toait located in the branch Qfﬂ»ﬂﬁ c*’ Salim:, idemtifmd in Sehadyle ,

attached herate and made & part b“recf by referencer

J
-

7] hny and o1l rants and/cr deposits on Lenses =5 {dantifled in

Schiedule 7, attached harsto and mads & part haraa? by referancs

) The ftame of machinaqr and acn.iumazzt locatad st Saﬂrzr‘a ’

Harth Bergan, HNew Jaerzey p}.ans., e apacifiad in Smhaaule B, stached hernio

and made k. pm hereaf by r::mmnca'

8) Al of Seﬁaz“a right, title mnd inte:hzt in all Thermal fnguis-

ti!:n Gom:a.crts nuri 6§ Performance Bonde, identifiad cxnd Fpecified in Schednle
&, attzchad hareto ar:d made & part hersof | by refersnce;

4

The parties have axecuted & mzster conmact and bond assign-

meant fm:m tmd aﬂma that mpmuuc:timr's at such form with Ladividual oo

anasal

numbears amd namﬂs inzectad shall bs attachad g anch individuz;l contmay

and maﬁ_z be considerad un an mgir:&i exacutad uﬂignmsnr.u

LY

t

The conmuct fliss shall be physicelly deliverad to Buyvar ot

& time Bnd place da:'zigmt:sd by mutuse] 'amamemt af the partieg,

MY

10) Al af Beller's tight, title and Interest in ths Bran_h Manmc:r

Gantmctx in effect, {dentifled and zpac:if.iad in Schadeds 10, sttached heret

- cmd :zmue; & part harﬂc}ﬁhy mr.erem:a'

3 ?*?;‘%. o Case|D: 861000001



e

‘usrignéd or inteandad to be tran

Ihe Hme and place of pifygjca) delvery of sald cgpin-.,

ghall be sgreed to by ths pardes,

L1} Al of Sellars Tight, Yile and Intaress in the Branch ofy

and Wershouses leassd by Bellar and aigigned

ces

to Buyer undar gapersee 3t}

(ncdividuaml A:ﬂif%;mnmnm . {dantifiad and Epfz’“if_..Sd m Sc:ﬂﬂciul“ 11, atached

~herato and nade & part hareef by refersnce;

N '
-

12} ALl of Bellar's right, titis and intareat in thrae (3} Vaehicia
Lansas, identifind and apﬂ"ii. d in Scnnduia 12, attached hersto apd made

o part heraaf by refarence.

To huve and to hold the amaatg and rights hereby transfamed and

sfamed and esgigned unto the Buyser, forever,

Upon receipt of written notice frem Buyar, within ons yaér irgm

Februmry 28, 1864, Saller will sxawute and deliver to Buyer such dmcuman”‘

8f ghall be necessary to grent to Buyer & parpetual, royalty-froa,

sxclugive

WGridmwicm Ueenze for the use, in coonaction with the manufzosurs, dL$1‘:"1-

Bution end Sngtalistion of thermel inzulation, of such of Seller's present

{ «

trade names and Tadamaris &y ere apecifiad in that natize,

Seller mppdints Buyer 4 true apd ihwwj attorney, T ltn full powar

of aubstitutan, to damend, rnc:aive and callect all maneys, claims or righos

dus or to become dus from the asgate and rights hersby tmlci, rzsignad amé

- transfarrad, and to 'giva recaipts and releases with mspa t thareto, and o

institute any necassary proceedingg to callact or enforca any such moneve,

claims or rights, - R :

. 7 L ‘
o Beller agrues to anscuts and daller to Buyer &ll guch further Lfm

Case'|D: 861000001



sgumant: of zygignmant or othar documenu, and v mis all sugch other acilan -

. 45 may be necessary of, in Buveris opinian, dezimbie to fully canvey and t

essign to Buyer titls to all the esaets apd rights hereby seld, sssigned and

transiarred or intandad =0 to ba.

Seller raprazents end wamants that Seller bus and hefepy conve
to Buyer q;re:od .s.nd mamm*n.bla title to thez e..az;ats c_nd rigm;s recited herein ‘mnd

on the schedules atmcnsd hereto, frea and clear of nl Liens, :.Cilm‘ge:',, zimbme

and ancumbrmancay of any nz;t\u‘a whatsoaver,

Baller representz and weaarants to Buyer that the amounts lated on

gcohedule s harato are dug end crwlng drr full to the Seller an the dats h»ruﬁf, '

&nd are not sub}&cz to any daduction, daf.unsa, Mt-n

nature whatsoevear,

¢

aff, or c:t:runtarclzum af ey

" Pursuant to Paragraph §, page 2 harein and Schedule §, pume of

maney collected through Februsry 24, 18964 arw hereby deductsd from the totel

racaivahbles raﬁerraci te in Pmmph. 5, page 1 und Schedule 5, Colisctions

spplicable to these receivahlas quxd mther monies callacted, owing to Buyer

- aftnr Febtuary 24, 1964/ will be remitted dally by Ssllar to Buyer

In the evant of any sules, wansfer or sipllar taxes in"'un‘ad witn !

respect to this B{ of Gale orany Aszignmentr thersundar, or eny furure beoigr

trents nacessary to ba made tn Buyer by Sellar;. tuch taxes shall ba divided

_equally batwean Buyar aad Selief,”

.

\

Seller covenants that for flve {5) vears after Februamry 20, 1964, 1t

will ot enguge in the producton of caleivm elllcate or magnesia at its Morth

. Ba:\jsn. Weaw Jerzay plant, ar gell such plant to another campany for the:z Broe
' . o ‘e

dusHan c" aucn produsts ;. and Senﬁr will et angags in the Tharmal mﬁul”do

-

. ad
Conwrac <-~.\:‘-Lnaﬁﬁ- for such period of time,

- Case 1D 861000001



iy i e

3 i 1
Thiz Bl of Sale, cedveyenae and Arsignmant and the covensnts

nerain contalned ghell Inure 1o the Benail: of, and ghell bind, A8 resmsc-iye

=

parties herato and thalr ragpactive legat rapresantatives, succeazors and

agsignsg,

IV WITHESE WEHEREQT, the Suller hes cauead this instumant to

be exacutad by lta duly autherized sxecutive officers and its COrporate mae!

-

afﬁxed by itﬁ kspistant anmm ne of the 8th day of ?abmt‘u, ¢ 1964,

i
;

MUNDET CORK CORPORATION, = Divie{on,
af Crown Cork. & Se&l Ccmpmny, Ino,

' : k_,dww/& (o

o , (/ ~Pesdident

Herry /3./ farran - Aﬂst Eecrﬁtz«_ry

SIATE QF FENNBYLVANIA ¢+ = -
B8g.
COUNTY OF PEITADIETPEIS, ¢
_ e
on thi.m, the 47 duy o{ Fanm.__ry 1564, befars me the underzignad;

(,v'
& Notary Pumiic, paraonally sppearad j T d‘—’“"’f "‘. who aoRnow-

ledpsad himaalf to be C}f / 4 JEW

P
& Naw Yor). c:c:pamticn, and that he #g guch 5(///4?@ /"‘”“/ ; baing

of Mundst Cork Sorporzil

.i §uthaﬂzad to de so, axacutad the foregoing BILY, OF SALE AND J&SIG?-EMLHT

for the purpoaas therein contslnad by slyning the name of the cerporetion oy

i)
v

. ' ‘\_
Wmaelf as : ]

¥
. . . . . \.n\\““lu.
R + Wimers my hand and hotarisl sasl, . M. L

A

‘ W . : o 0P 'S’(\ N
- S S \/u/,_z,u/ )‘*‘
i o o

l‘ . . - o . qu’_h&;{bﬂw! 1 _—

s - L . o -, SHIRLEY th Nniwr-g Fuh
\. . . ) ' . o f"hﬁid!lphin Hmmmhi{ Cé““‘”' >
\. : ) ‘ oy cmmms«z E.tphnFu:rum"::v””

332a S Case |D: 861000001



ASSUMPTION

Far vaiue raceivad and intanding to be legally bound, Buysr [

teself, 1t8 succesaors and 23El0NS, Nerehy assumes all Manilitter and ablij- 7

vations of the Seller arising from and afrer February B, 1364, under the Lau, e

Conuact and Pecformancs Bonds, {dertifisd and gpacified on Behedyes

i

16, 11 and 12, artached o the forsgoing U1 of Sale and Assignment,

1 L
-

Mtest; B . '
/ Becratary

-

STATE QF (o .

COUNTY OF A La.

A
On this, the . day of Fabruary, 1964, befora me, the undar-
e -

#lgned, = Notary Public, perzonally appeared p=aigd AIETD e

acknowledged himealf to Pa 62‘_1’,«4_/;?4 af Baldwin=Ehrei=-H31, lnc,

: . .
.- -t
2 Fernsylvania corporation: and Hist he as such @U’M&""ﬂ“

.._'.'.‘.\.

; baing .
autharized to do so, executad the foragoing fegumption for the purpases
therein sontnined by signing the name of the corporntion by himgelf wz

Wlitness my hand and notadsl seal,

JECEEEN

L
s R e e ,
Hotary "P‘-lbli‘c I o . ey

" o 1 . ' SHIILEY FOX, Hoirdy Febid, - u‘)‘} du
S A S £ Puigugne, PR dutond baeiy WA
Y Camamtzian £t F:ima;‘:,‘li. 138
r - Dt

, | KT
RITTIRRAREY,

s 2‘ B

233%a_ i . 'CaselD: 861000001
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IN RE

In

G VoLl ey moameis g, - E
. W R VI SO
FOR THE EaSTERM CIZTRICc ar 1 IRGINIE
HORFOLE ANMD WEYPORT HEWS OTvrgioms
IWreioMs

ALL RSBISTOS CASES

The depositian of MILES .
tazken on behal?f of the Defendan

to Notics on Diresct Examinsztion

Jerna Caron Veazl, Certified Cour

and Motary Publie, eon the 22na
HMaxrch, 1983, Delta Crown Room,
Alrpart, Atlantz, Giorgla, comm

pp:Oﬁ’maﬁely 1106, z2.m.

(

™~

f
~d

ot
$

¥IL "ON

t pursuant

before

encing at

.‘ - ?ﬁz‘ |
S bicfﬁaf‘/m 7
' ' sz

C 643 Collier Rel.. \J L A ;gm (A 30318
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343

(o)

s
o

Jod

1.-&

B

=

bt I
753 o3 in

Fa

bt

i

ht
i~

Lad

bF

3
N

r
Lt

10
\ .
S .
! o Did thoss companlies mampufas-ure Bny home
imnsulacion asbgs“os materiails?
B No.
E le Did those companies ever manufacturer z TH
mucd? -
I No. ,
Q Ln 1964, did Baléwin;Eh:et*Hill purchese the "

contracting wnits from Crown, Corck,

b They did.
Q What type of purchése wag that?
x The purchase was the purchsse of 13 branches

representing the old Mundat Cork purchzs

(!

ok, and Szanl and vwe purchessd the

liebilitices

-

g Dié those companies ever

1
mroducts which contained zsbestos that

commanidgs?

2 Tes. f .
O Weuld you fell us abeut thet, plezser?
B We purchased from L8957 to the gnd of *38 ]

and block from Hundet Cork Company. "
Qo D{d any.other companies ever take produois
made D

v these companlies for which you worked and

their label?® HRow, I am talining

Case I D: 861000001



AEFIDAVIT

STATE OF MNEW YORy )
r 85,

COUNTY QF NEW YORE

HOWARD A, MILEAF, being duly sworn, deposes apg says:

L. I am Vice-Fresidant and Generil Counsel of Yeerne

Corporation “Teene). I submit this affidavie in support of

Keene's motiaon for partiel summary judgment on the

successor liabilicy, In t&nis mation, Kesne sseks an ardar ¢

A
foan
i
4]
e
o 4
|8}
0
-
nr
=
por
iT
1+
L1
in
[ #5]
[
§—

zims against it to the extent that

tiffs zre alleging that Resne 1= the “successer® to Mundets T

Corporztion ("Mundet™), grroneously idenkifiad by plainciffs zd
' i

Mundst Cork Company.

§
Z. L have caused & revi

=y

e
{r

o bz made of the oown

2Rlsting records cof Keens, a formér subsidiary of Kesne, Fesspe
- . Building Producns Corparation ( “KREC*), and KBPC's predecessors,

Ehret Magnesisg Manufacturing Campany, Paldwin-H{ill Company and
. ’ i h

Baldwin—Enret-Zil1, Inc., and have reviswed the pertinent

)

records referred ko herein. The representations made in whi

#

affidavit are based on wy best‘p:esent;kncwledge‘and Upon infor-

sald rac

{}
1
0o
1]

mEbion and bellef resulting from the review of

wWhich I nave made and caused’

to e made and helieve o he true

Py

znd correct,




Keems apd REH
———t 200G SRR

L

heene was formed ip 1367 a¢ g Delaware corporation

and ramzined a Delavare ccrporagaon until D=cﬂmbﬂr il 1979,

whan {& changed its stzra of “incorpor:-atmn to New fork. Keeps

Nes never manufactursd or sold &ny thermal insyl, tion mrodusus

which contained ashestog,

. i, In E‘éb:ua:‘y 1368, Keene purchased fopr TEsh . sube

1
{r
fu
4
{r
b
4]
et
!,..—l
e
p-

L1l of tha cutstanding common Stock of Bazldwip-

Ehrec~Hill, Ine, ("BER"™). BEZH {usels had besn formed n le3¢

2 rzsult of the merger of Ehrst Magnes]

e

2 Manufacturing Company

and Raldwin-2i]l Company. In 1870, there was & statutory merger

hetwean BEH iand KBPC, 2 newly formed Delaware

corporat lon wheliy
I .

cwned by Kesene, with KBPC Dbeing 4he SUrviving corporation

Resne subseguently seld tpe stock of

EBPC in 1974 te & third-
Darty., ; oo
£, Keane Sxpressly denies rnag it is the successor bo

the unknown anpd unforessen contingent tort lizbilites of rapc
f ) L

and its prede cegsors, fncluefng BER, and expressi

right to so contend in the futyre, For the sake of stmplicisy,

however, and because the fazw CtE and legazl fssues surrounding the

Sugcessor question regarding Munce‘“ fan bn rectcifl isclated ang
resolved, this moking aaill.solely add:es’.sAthat issuewand
demonstrats thae Reene is not epe SUCSessOT to Mundet.

HEH ami Munur't S ‘ o
£. Ugcm Ln:cﬂmatmn and b ief, . Mo

"23%~. i+ “CaselD: 861000001



formed in the early 1900's apg had &,

Enterprise: (1} the manufacture and szle of cork praoduy

(2) cthe manufacture, sale &nd installation of insulatign

products. Only the insulztion parte Of the business 1,

to plaintiffs:! dllegarions in this lawsuit . 7The insul

<L HMundet's business was itself really two related but

fonethaless separate and distipet Dusinesseg:s (] khe
manufacture and sale to thipd parties of therma) insulation

bproducts, some of which may have cmmtained'asbestos: and (b} ehae

e

installztion of thermeal insulatian pProducts {some of which mav

have caontained ASDESLOE] w— phe so—czllad "Contracting

Q

perstions ",

7. The Contracting Operztions consissed of

spprovimately 14 bramen olifices fig differant cities), eaeh oF
: ; _

as a sub~contra:to:} for the

Installatian of, inter zlie, thermal insulation proadu

1
P
LIt}
3

vower plantcs, refineries anpg cther lecarione, The_Contracting
Uparations engaged in the insta‘iaticn af the therme]

praducts, and whils thﬂy might utili*e products from ehe

{

manuyf ac_nrinq Gperations, were pot involved in the mEnuis

3]
T
[
(51
il

of these products,

a. In November 13553, Hundet wag purchasmo b} Crown
Cork & Seal Ccmpaﬂgfr‘lhco (“CCes® iy ‘s Upcn inFarma*Lcn and

belier, Mundeﬁfdiscau: nued the hqnufac ure and zalg of thermzl

S 3374 1 el

861000001



insulat ion product s {including 20y which may haye contained

20estos) almost immediately after p

41}

i

purchase,
?. Subsequently, ip February 1g6s, ary Purchzsed spa
28525 of the Mundert Contracaing Cperetions i CCEsS,  The -

Purchase by 8EH of the Hunder Contractihg Uperztions wasg Purely

& czsh transaction, the Purchases price being SE,EBL,BLBa?Qf and

there was pg exchange or fale of semck betvesn pr;
AEH and Hundétfd;d Net merge 23 3 result of this ey
the remaining divisions af Mundet coantinued to be operzpan

Pare of CCzg -- fr&ept for the manufaceurs and sale of Eherme

insulaztian procucts, whieh had beep discontinued, BZH and

dundet contipuaed Lo exist after the transactiop as cdmpletely

of —~

digtinet and separate ehtities, ?urthe:mare, while

certainp
Mandet Centractiﬂg Operations emplovees became REF employees,
the ~directors of Mundet did noE become direstors of BEH op
remain in any way cufinected with the Hundet sssete, 4pa no

Mundear sharehelders became sharsholde r of BEH,

Mmoo

. . i
0. The dacumsntatiqn for the pirchas of the Can-

Lracting Operations by BEEF fram CCi§ cunsisted of (a) s "Bl11

[
8
LRy

Sale and FEElgnment™ ehe “Agreement® ) signad on February g,

fr
in

19684, 2 trua and correct Copy of which ig attached hersks

[31]

Txhibit A, and (n) 2 February 5, 1964 *pi4 g Hemary, " & true
AnG correct CORY of whieh {g at;ached es Exhlioiy g, It thege

Cdocumenrg Mundet g aLWays'r&L;rt&d to as & "Division of Lo

Case ID* 861000001



A

Zork § o gaal Company, Ineg " oand CCgs aofficers car MCLDCH.QQ i

the signing of Lhe relevapne documents |

L. In the Adreement, CCL3 pq

[

bresented and WaErTancad

that it “hereny conveys to Buyer good ang marketabhls pisie to

the assets anpd rights recited hersin and °f the schedules

attached herszto, fres and clear frog all liens, charges, clzime

and encumbrances of &Ny nature whatsoever,: {Bxhibic K =z¢ 4y

Under a Final paragraph of the hgreement, ‘Assumption.® mEm

t:acund itself eq disume "all llamil litiasg a.nd obWianiera““ of

Mundet “arising from and after February 8, 1944, under the

Lezses, Contractz apd Perfarmancs Bond

5" which ware Eransféarred
in the transaction, 21} cf:which related ouly to the Contramtin
) !

Upersztions (emphasis ad"nd}

I .
12. mREw pi;::::hasa:’z the assets of the

Operztions, While some of the mznuizcturing equipment and ig-
vehtory was also included in the zssets transferred, theps o

products ar aay

ne langer a produce line'@f thermal . insulzt{ap

QNG Lng @ntar::ri 2 mamuﬁmctuf*mnq ar selling these product s,

g

bt
[

o) 1win

8]

[18]

E%EF{‘S purchasge of the Mundet Lontracting Oper raklone,

pi3)

EA o

il

pei

ver manufac\.ur“d 20y <f Hundet's thermal insulation

products or ysad Mundet's name ap Hmduc*s manuﬁac“u”e{i by HER

in its Qperatimns .

13, It hat hesp j.uci'i:iai,ly egnxzed th & 'C:cw"v\m‘f:::-:’!-ﬁ,
&-5eal le the suctessgr to hundnt Eczr‘ tna pa,r ases <of thisz Ilirl-
gation. . In Crown Cary ¢ geal, :

BC: v. hetn: Casuaiey : Surehy

3¢0=_ v CaselD: 861000001



Co., No., l2g; (Fa Common Pleansg 1950}, & Ltrue apd Corregs C;CID\’
of which {g attzached ag Exhinie Cr the Cours bermitreg CCss
bring = declaratqry judgmens ackio

N againge its insuraneca

carriers wiep rasPect_to thékcaﬁriers’ duty g defeng CCes ip

Numaroys asbegtog cases which had peap brought againge

Implicie in Lhe halding entitling CCLs &g bring the achion waé

Lhat CCES was tpe Successor kg Hundap:t g aSbestcs~case

14, Indeed, cropg clearly Fecognizes g bagie

fimce

QN ag a
Successar, In a brie

iy

£iled by Cers in or about October of 279

#“"
hn}
0
0
pau 3
ja
m
0N
pia
=
0
s
£
[
T
o
v
=g
1]

above“menti@ned decla&at@ry Judemene

d<tion, 2 true apg CArrect copy of which ig attachad 25 Exhibie

"In the D&claratcry Judamen e Action, Crown

[-%

rEgUss e
that the Coure af Ccmmcn'?l&asuﬁf Philadelphia Coungey,
review bhe Contrackts of Lrnsurapee iszued & Crovwn apg
itg Gredecsssoy, Mundek fboration, “

Brief a2y T {emphasy added]

: Llarly, inp Preeman v flbreboard Corn,, =t
ot —==ZEman SIS S9TRL sk
al Qi = L

QL Tew, MHar, g, 1982}, and nume-

Tous other cages in Texag, CCes i Sbtzining judgmants Teleasing

Lt aftsyp Stttlement g had baep made zg "Crown Cork & 52al cog-

pany, Inc. {suczessor .o Mundet Copg Corpatation)  « ‘A true and

man czse fs "artany

]

in

SRTTECE copy of the judgmens i the rres d e

ig Mundeg ‘e s’uccasscr;"aas{-cannm =l

us=essor “lth respecr gq any af

A Case [D: 86100000
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S 1lzZsh &

Mundet's actiyisies Prior tog REH'g purchase 4¢ Ehe

date of purchzse, and sueh Ls*not the basxu for liabz_ gy
“eSerted by plaintifes.

WHEREFORE, deponent TeSDectfully requests that gpisx

Court dismiss plaintiffs' claime against it te tha extent ehat

they ars claiming that Keene canp be held

Lo Mupdet, spd Focr such - othew and furthep telief ae »

may seen Just and proper,

s ;fffzg«/”

sfore me thie
£ July, lsg3.

Swenn Lo hbs
zZY g

Nota“y Pub?lﬂ
F?L:DER}C L HEUSTIOT

mhsumonhw¥a* rL
Na. 31-471 8y

o Qualiled i Hn*?mﬁ@mmg
Tarm Expirws March 2,

o \ - 3%2a . fio CaselD- 861000001



6o D& O3

(Clie ac: 16 Pa. D & C.3d 525, U850 WL 748 (Pa.Com. PLY)

I

Court of Common Pleas of Pennsyivania. Phitadelphin
Couney.

Crown Cork and Seal, inc
Y.
Aetna Cosualty and Surety Company

Na. 1292,
October 9, 1980
#HY #5258 Pred imiriﬂr}' objections to complaint,
West Headnotes

- Declaratore Judgment €&=143.1

118AKI43. 1
{romerly 118Ak143)

Whers injured persons asserting claims against plaiptiff
insured are mot jomed, an action for declaratory
judgment nevertheisss s properly before the couwr
dgaingt defendant putadive nsurers for a ruling on
plaintiff's rights under contracte of insurance entered into
at diverse times with defendants,

Robert R Reeder, for plaingff,

Dean F Murtagh, Richard M. Shusierman, Richard K.
Masterson and Robert M. Britton, for defendant.

PEATTIS, L

Crown Corl and Seal, a New York corporation with
major offices in Fniladelphia and plants in diverse
sections of the *326 Unsied States. brought the instam
petition for declaratory judgment in this court (o seek 2
ruling on its rights wnder certain conwacts of insurance
entered mto el diverse times with defendanis Aema
Casualty and Surety Company, Insurance Company of
North America, Employer's Murual Liability Insurance
Company, Contipental  Insurance Company  and
Lumbermen's Mutual Casualty Company,

During part of its corporate history, Crown Cork dnd
Seal owned the Mundet Cork Corporation, which
included the Thermal Insuletion Cosntract Division, a
manufacturer of products containing asbegtos.

Beginning in the fail of 1976 petitoner was named as
defendant in a series of personal injuries sctions in courts
of diverse locations throughout the Unued States. These
actons sought conpensation for personal injuries o the
clatmants therein ardsing from their work with asbestos
products. It is uncontradicted tha the claimans m

cuestion came in contact with produsts manufaciured by
petitioner or subsidiary corpurations of petitioner, which
products contained asbestos. Claimants claimed the
asbestos caused thelr injuries,

At the time thiis petition was fiied, 91 such cases had
been filed against petiioner throughout the United
States. Al the time this case was argued in Juby, 1980,
634 cases had been filed against petitioner, Perdtioner
claims that all of these cases arise becanse of it
ownership of Mundet Corporation and itx Thermal
Insuladon Division.

Aetna Casualty & Surety Company was the primary
liability insurance carrier for Mundet for the vears 1950
through July 1, 1960. Aeina Casuaity & Surery Company
vas the poimary {isbility *327 insurance company for
Crown Cork and Seal for the years July 1. 1960 through
May 1, 1966, The Insurance Company of North America
was the primary lability and excess carrer for Crows
Corle and Seal for the pericd of May 1, 1966 o May 1,
1970, Employer's Mutual Liability Insurance was the
primary liability excess carrier for Crown Cork and Seal
for the period of May 1, 1970 through May 1, 1974,
Continental Insurance Company was the prispary carrier
for Crown Cork and Seal from May 1, 1974 to Jujy 1.
1976, with  excess inswrance being  camied by
Lumbermen's Muwal Casualry Company. From July 1,
1976 to the preseat, petinoner has been sell-insured.

**2 Crown Cork and Seal alleges that prior to the filing

of the pstinen for declaratory judgment, it had spen
$75.000 i the settlement of claims, as hereinbefore
discussed, and § 15,000 in the defenze of such claims.
Crown Cork and Seal had sought to have defendant
defend the claims ané pay the settlerment or verdict, if
any, bul i each case, where such defense and indemniry
was sought, it was depiad.

The crux of the present case, as in almost il of the other
“asbestos cases” mrng on the resclution of the guestion
of whether the thousands of sufferers whe have endured
physical deterioration and death from exposure
asbestos were individuals who had suffered “accidents”
within the meanings of the insurance policies carried by
various manufacturers and distributors  of  asbestos
products, Whether there had been an "accident” has been
construed o depead on whether claimant manifested
symptoms of the pnysical deterjoration during the policy
period or whether the claimant had been exposed to the
imjury causing substance during *528 the policy period.
In the former instance, cariers on the risk during the
frequently many vews that it takes for the physical
deterioration to manifest itseif can successfully avoid

Copr. @ West 2062 No Claim to Orig, 1.5 Govl. Warks

3¢3c

Case |D: 861000001




L T Ty e AL e
VG Pe D& C3d 325

(Chie as: 16 Pa. B & C.3d 525, %328, 1988 W1, 740, =7

defending and paying. In the {ager instance, the various
mswrance compantes on the sk throughout the period of
exposure o the endangenng substance can each be suid
1w have a proportionate share of responsibilizy for the
defense and indemnification. Thus, insurance companies
ivariably argue for the "manifesation theory,” and the
claimants invariably argue for the "sxposure theory" It
18 unnecessary at the sate of this lidgation to elect one
theory or the other since the only issus before the court is
whether the preliminary objections filed by Aetna
Casualty and Surety Company can prevail.

In the preliminary objections, Aetna Casualty and Surety
Company argues that the petivon for declaratory
Jodgment fails to sttach the complains that clalmant has
filed against petitionsr apd consequently determination
of coverage canoot be made absent-such- complaint, that
the petiton does not set forth sufficient facts to enable
Aetna to defend coverage as o each clatmant's claim and
finally that this court is without jurisdiction {o decide the
declaratory judement petition absent the jomder of the
individual claimant's actions against patitioner.

DISCUSSION

The Deciaratory judpgments Act, 42 Pa.CS A §7532,
provides: "Courts of record within their respective
jurisdictions, shall have power lo declare rights, statug,
and other legal reletions, . . " '

Section 7533 of that act provides further:

"Any person interesied snder a deed, will, written *32¢
contract, or other writings consiiiuting a contract . . . may
have determined any:question of construction or validity
arising under the instrument . .. conwacl . . . and obtain o
declaration of rights, siatus or legal relationsg

thereunder.”

#*3 The Supreme Court of Pennsylvania has heid that
the declaratory judgment device Is an appropriate means
for resolving conrroversies relating to the extent of
coverage under 2 policy of insurance. This is so whether
the petftion is brought by the inswred after o denial of
coverage by the insurer, Friestad v. Travelers Indemnity
Co., 452 Pa. 417, 306 A. 2d 295 (1973), or by the
insurer seeking to defermine the extent of his oblizgaton
to the insured: Liberty Mutual Insuranee Co v, 5.G.S.
Co., 436 Pa. 94, 31§ A. 2d 906 (1974}, The court clearly
enciorsed the declaratory judgment #s a viable means of
resolving such controversies even when alternative forms
of acticn are availabie and even when a dispute s to'the
facts exists, making the dectaratory judgnent something
more than the mere censtruction of 2 written document.

Page 2
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Whal is essential for determinsion and  what the
pettioner seeks in a declaratory judgment are answers o
the questions relalive w specific wntren policies. Wag
there o contract of insuramce? What risk is imsured
agamst? Are the claimanss individaals who have been
subjected o that risk? Al these are questions which can
be answered in a declaratory judgment proceeding.

In the present case, the extent of the underlying
litigation is undisputed. The resources of defendant and
plaindiff are more than ample o collect and dissernmaz
whatever mformation is required for the adjedication of
specific claims. If dales, medical reports, identiy of
parties, identity of companies, ¥530 benefictartes and the
like are significant issues, discovery is available.

The mare difficull question is whether, having resolved
these questions, an scuon for declaratory judgment can
subsist where, as here, the injured persons whose claims
have been asserted agains! the inswed, have not been

joined in a declaratory judgment proceeding between the
insured and his  potative insurers, The leading
Pennsylvanfa cases seem (0 suggest 1 negative answer,
Thus, in Keystone Insurance Co. v. Warchousing and
Equipment Corporation, 402 Pa. 318, 165 AL 2d 608
{1960), the courr heid that an imjured party who had
secured & defaudt judement against an insured was a
necessary party in s declaratory judgment action brought
by the msurer to deny coverage to (he insured. Similarly,
i Ins. Co. of State of Pa. v. Lombermens Murua)
Casualty Co., 405 Pa. 613, 177 A 2d G4 (1962, the
court held the insured and the claimanl were necegsary
parties to ¢ declaratory judgment action brought by one
insurer for comcurrent coverage from another. Both
plamtiff aod defendant in that declarawory judgment
action had issued policies o the msured covering the
tme of the accident. As Mr. Chief Justice Jones pointed
ont in his copcurring opinion i Keystone Ins. (o«
Warshousing and. Equipment Corporation, supra, what
was scught in these cases was the specific temminanon of
the rights of a third party beneficiary of the insurance
contract. In both Keystone and INA v. Lumbermens,

supra, the insurance company was seeking a declaration
with reference to coverage of a single incident. '

**4 Clearly these principles are reflected in the recently
enacted Declaratory Judgments Act, 42 Pa.C.5 AL §733]
et seq., with the proviso in section 7540(a) that: “When
declaratory relief is sought, all *531 persons snall be
made parties who have or claim any interest which would
be affected by the declaration, and no deciaration shall
prejudice the rights of persons not parties o the
proceeding. S However, none of the prior
ennsylvania cases, now codified in section 754(0{a),
deslt with the use of the declaratory judgment process s
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applied to a real controversy-between the msured and the
lnsurer where the class of claimants is indefinite and o
Some exien: even unknown. Thus, in Reifenyder v
Pittsburgh Outdoor Adverasing Co., 396 Pa, 320, 152 A,
24 894 (i959), cied with approval in INA v
Lumbermens, supra, ihe court held that failure to jom
kmown minority shareholders prevented jurisdiction in
equity because their "rights are so connected with the
claims of the lingants that no decree car be made
betwesn them withaut impairing those rights."” Similarly,
in Gardner v. Allegheny County, 382 Pa, 28, 114 A, 24
491 (1955) the parties alleged o be indispensable were
the several Federal agencies that minutely regalated the
defendant county sirport and in Gavigan v. Bookhinders,
Machine Operators and Auxiliary Workers Local Union
No. 97, 394 Pa. 400, 147 4. 24 147 (19593, 2 seniority
dispute involved construction of ap employment contract
to which the employer was indispensable in litigation as

in fact. [FIve)

FN* Significantly, s Friestad v, Travelers,
supra, the failure 0 join s known claimani--
whick had in fact asked leave to intervene—was
not considered 43 an impediment to the exercise

of jursdiction.

In view of the court's holting in Friestad and Liberty
Mutual Insurance Co. v, 5.G.5., to deny the use of the
declaratory judgment i the present case would be to
deny its applicability in the circumstance #3323 where it
is most useful If an insured has a real confroversy for
adjudication when there is one claim outstanding, how
much more does he have # real conlroversy when faced
with 600 claims. When the conroversy is framed by the
litigants 2s: Does "¥° have rights under the contract of

Copr. ® West 2002 Mo Claim to Ong 0.8 Govt. Waorks ™

imsuramce  betwesn  insured A" and  insurer "8 "
obviously there is a case and 2 conoversy fand "X ig
an indispensable party] But when insured "A" sues
msurer "B" to determine whether "A" or "B" must hear
the cost of defending against 600 X's and to determine
whether a single contract of insurance was written 1o
cover the risk of loss to 600, or 700 or 1,000 X's that (oo
presents & distinct case and comuroversy--between " A"
and "B." The fact that every "X" is not present o more
likely, pot known does not divest the court of

Jurisdiction,

A comparable probiem is presented to the courts i class
actions. There, the fact that ail potential members of the
class do ol opl in does nmol prevent vinding
adjudication as to those who do. Both class actions and
declaratory judgment actions are designed o facilitate
the resolution of numercus controversies through the
litgation of one basic controversy. There 15 obvious
mernilin such & process even though all potential Ldeants
are ol present or bound. Hence, in the present case, an
adjudication of the coverage controversy should at least
prevent the present parties from refitigating that issue
650 trmes.

*5  Accordingly, the preliminary objections  of
defendant Aetna Casualty and Surety Company should
be overruled.

Editor's note: Compare Amaex Corporation v. Aetna
Casunlty and Surety Company, 14 Pa. D, & C3d 666
(1879},

END OF DOCUMENT
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Court of Cormmon Pleas of Pennsylvama, Philadeiphia
Cournity.

Crown Corl and Seal, inc.
v.
Agtns Casualty and Surety Company

No, 1292,
October 9, 1980
#%} *325 Prelimmary objections to complaint.
West Headnotes

Declaraiory judgment €= 143.1

I18Alk143.]
(Fonmerly 118Ak143)

Whert injured persons asserting claims against plaintiff
insured are wot joined, an action for declaratory
judgiment nevertheless - is properly before the court
against defendant putative insurers for & ruling on
plaintiff's rights under contracts of insurance entered o
ai diverse times with defendants.

Ruobert R. Reeder, for plamtff.

Dean IF. Martagh, Richard M. Shusterman, Fichard K.
Masterson and Robert M. Britton, for defendant.

PRATTIS, L

Crown Corkc and Seal, a New York corporation with
major offices in Philadelphiz and plants in diverse
sections of the *526 Uniwed States, brought the instant
petition for declaratory judgment in this court to seek &
ruling on its rights under certain contracts of insurance
entered inlo at diverse tmes with defendants Aewma
Casualty and Surety Company, Insurance Company of
North America, Employer's Mutal [isbiity Insurance
Comparry, Contmental  Insurance  Company  and
Lumbermen's Mutual Casualty Company.

During part of irs corporate history, Crowp Cark and
eal owned the Mundet Cork Corporation, which

included the Thermnal Insulation Conmact Division, a

manufaciurer of products containing ashestos.

Begimming m the fall of 1976 petitioner was pamed as
defendant in a series of personal injuries sctions in courts
of diverse ocalions throughout the Usited Siates. These
actions sought compensation for personal injunies I the
claimants therein artsing from their work with asbesios
products. [t i1s uncontradicied that the claimants io
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guestion camea m contact with products manufactured by
pettioner or subsidiary corporations of petitioner, which
products contained ashestos. Claimams claimed the
asbesios caused their injuries.

Al the time this perition was fiied, 91 such cases had
been flied againgt petitionsr throughout the United
States. At the tme this case was argued in July, 1980,
630 cases had been filed againg! petivoner. Petjfioner
ciaims that all of these cases wise because of it
ownership of Mundet Corporation and it Thermal
Insufation CHvision.

Aetna Casualty & Surety Company was the primary
liobiliey insurance carrier for Mundert for the vears 1930
through July 1, 1960, Aemns Casvalty & Surety Company
was the primary liability *527 insurance company for
Crown Cork and Seal for the years July 1, 1960 through
May 1, 19066. The Insurance Company of North America
wis the primary lishility and excess carrier for Crown
Cork and Seal for the period of May 1, 1966 to May 1,
1970. Emplover's Mutual Liability Insurance was the
primary liability excess carrier for Crown Cork and Seal
for the period of May I, 1970 throvgh May 1. 1974
Continental Insurance Company was the primary carres
for Crown Cork and Seal from May [, 1974 to July 1,
1976, with sxcess insurance being  carried by
Lumbermen's Miowal Casvalyy Company. From Juiv |,
1976 to the present, petiticner has heen sell-insured.

**2 Crown Cork and Seal alleges that prior to the filing
of the petition for declaratory judgment, it had spent
375000 in the settlement of claims, as hereinbefore
discussed, and & 15.000 in the defense of such claims.
Crown Cork and Seal had sought to have defendants
defend the claims and pay the sertlemeni or verdict, if
any, but in each case, where such defense and indemnity
wis sought, it was denied.

The crux of the present case, as in aimost ail of the other
"asbesios cases” turns on the reselution of the guestion
of whether the thousands of sufferers who have endured
physical deterioration and death from exposure to
asbestos were individuals who had soffered “sccidents”
within the meanings of the insurance policies carried by
various anufactirers and disteibutors of  asbestos
products. Whether there had been an "accident” has baen
construed to depend on whelher claimant manifested
symptoms of the physical deterioration during the policy
pericd or whether the clatmant had been exposed 1o the
Ijury causing substance during *528 the policy period.
In the former instance, carriers on the nsk during the
frequently many vears that it tales for the physical
deterivration to manifest iself can successfully avoid
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defending and paying. o the later instnce, the varioug
insurtnce companies on the risk throughout the pericd of
exposure (o the endangsring substance can each be said
to have 8 proportionate share of responsibility for the

defense and indemnification. Thus, inssrance companjes’

mvariebly argue for the "manifestation theory," and the
claimants invariably argue for the “exposure theory.” It
Is unnecessary at the siate of this litigaton o slect one
theary or the ather since the only issus before the court is
whether the preliminary objections filed by Aeina
Casualty and Surety Company can prevail,

Io the preimiinary objections, Actna Casualty and Surety
Company argues that the petition for declaratory

judgment fails o attach the compiaint that claimant has

ftled against perioner and conseguently determination
of-coverage cannot be made absent such complain, that
the petition dees not sei forth sufficient facls o enable
Aema to defend coverage as 1o each claimant's claim and
finaily that this court is withou! jurisdiction (o decide the
declaratery judgment petition absent the joinder of the
individual claimant's actions against petitjaner.

DISCUSSION

The Declaratory Judements Act, 42 PoC.S.A §7532,
provides: "Courts of record  within their respective
junsdictions, shall have power to declare rights, status,
and other legal relations. . . .

n

Section 7533 of that act provides further:

"Any person interesied under a deed, will, writtan %52
contract, or other writings constituzing a contract . . . may
have determined any muestion of construction or vakidity
arising under the instrument . . . contract . . . and obtzin a
declaration of rights, status or legal relations

thereunder.”

#%2 The Supreme Court of Pennsylvania has held tha
the declaratory judgment device is an appropriate means
for resolving controversies relating o the extent of
coverage under a policy of insurance. This is so whather
the petition is brought by the insured after a denial of
coverage by the insurer, Friestad v. Travelers Indemnity
Co., 452 Pa. 417, 306 A. 2d 295 (1973), or by the
insurer seeking to determine the extent of his obligation
to the insured: Liberty Mutual Insurance Ca. v. S.GL.S.
Co., 450 Pa, 94, 318 A, 2d 906 (1974). The court cleariy
endorsed the declaratory judgment as 4 viable means of
resolving such controversies even when alternative forms
ni actiop are available and even when a dispute as w the
facts exists, making the declaratory judgment something
more than the mers construction of & written document.

Whai is essential for delermination apd  what the
petitioner seeks in # declaratory judgment are answers to
the quesuons relauve 1o specific written policies. Was
there a contract of inswrance? What risk 15 insured
against? Are the claimants individuals who have been
subjected to that risk? All these are questions which can
be angwered in a declaratory judgment proceeding,

In the present case, the exteni of the underlying
lidgation is undisputed. The resources af defendani and
plaintff are more than ample 10 coliect and disseminaie
whatever information is required for the adjudication of
specific claims. If dates, medical reports. identty of
parties, identity of companies, *530 beneficiaries and the
tike ars significant issues, discovery js available.

The more difficult question is whether, having resolved
these guestions, an action for declaratory judgmen! can
subsist where, as here, the injured persons whass claims
have been asserted sgainst the inswed, have nol been
Joined i a deciaratory judgment procesding between the
insured and his putative insorers. The leading
Pennsylvania cases seem 10 suggest o pegalive answer.
Thus, in Keyswne Insurance Ca. v. Warehousing and
Equipment Corporation, 402 Pa. 318, 165 A 2d 608
(1960), the court heid thal an injured party who had
secured a default judgment against an insured was a
necessary party i & declaraiory judgment actior brought
by the msurer fo deny coverage (o the insured. Stmilazly,
iz Ins. Co. of Stae of Pa v. Lumbermens WMugal
Casualty Co., 405 Pu. 613, 177 A. 2d 94 (1962), the
court held the msured and the claimant were necessary
parties to a declaratory judgment action brovght by one
insurer {or concurrent coversge from spother. Both
plaintiff and defendant in that declaratory judgment
action had issued policies to the sured covering the
time of the accident. As Mr. Chief Justice Jones pointed
out in his concurring opiniosn in Keystope Ins. Co. v,
Warehousing and. Equipment Corporation, supra, wha
was sought in these cases was the specific termination of
the rights of a third party beneficiary of the insurance
contract In both Keystone and INA v. Lumbermens,
suprs, tie insurance company was sesking a declaration
with reference to coverage of 3 single incident.

**4 Cleardy these principles are yeflected in the recenty
eracted Declaratory Judgments Act, 42 Pa.C.S A, §753]
et seq., with the proviso in section 7540(a) that; "When
declaratory relief is sought, al! 531 persons shall be
made parties who have or claim any mterest which wouid
be affected by the declaration, and no deciaration shall
prejudice the rights of persons not parties to the
proceeding. - However, none of the prior
Pennsyivaniz cases, now codified in secticn 7540(a},
dzait-with the use of the declaratory judgment process as
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applied to a real canroversy-between the insured and the
msurer where the class of claimants is indefinits and to
same oxtent even unknown, Thus, in Reifsnyder v,
Pittsburgh Outdoor Advertising Ca., 396 Pa. 320, 152 A.
2d 854 (1938), cited with approval in INA v
Lumbermens, supra, the court held that faihire o join
known minority shareholders prevented jurisdiction in
equity because their "rights are so connected with tize
claims of the litigants that no decres can be made
between them without impairing those rights.” Strnilarly,
to Gardner v. Allegheny County, 382 Pa. 88, 114 A. 2d
491 (1955), the purties alleged to be mndispensabie were
the several Federal agencies that minutely reguiated the
defendant county airport and in Gavigan v. Bookbinders,
Machine Operators and Auxiltary Workers Local Union
No. 87,394 Pa. 400, 147 A. 24 147 (1959), a serjority
dispute involved construction of an employment contract
to which the employer was indispeasable in litigation as
i [act {FiN*)

FN*. Significantly, in Friestad v, Travelers,
supra, the faillwe 10 join 2 fmown claimant-
which had in fact agked leave to intervene--was
not cousidered a5 an impediment to the exercise

of pisdiction.

In view of the courts hoiding in Friestad and Liberty
Mutual Insurance Co. v. 5.G.5., 1o deny the nse of the
declarawry judgment in the present case would be to
deny s applicability in the circumstance *532 where it
t5 most useful. If an insured has 2 real controversy for
adjudication when there is one claim outstanding, how
much more does he have a reaj confroversy when faced
with 600 claims. When the controversy is framed by the
ltigants as: Does "X" have righis under the comtract of

lnsurance  between imsured A" and imsurer "B
cbviousty there ts a case and 2 controversy fand "X ig
an indispensable party]. But when imsured "A" sues
inswrer "B" © determine whether "A" or "B must bear
the cost of defending against 600 X's and w0 determine
whether a single contract of insurance was written to
cover the risk of loss to 600, or 700 or 1,000 X's that 100
presents a distinct case and controversy-—-barween "4
and "B." The fact that every "X" is pot present or, more
likely, not known does not divest the court of
Jurisdicton.

A comparabie problem is presented to the courts in class
actions, There, the fact that all powential members of the
class do not opt in dees not prevent a binding
adjudication as to those who do. Both class actions and
declaratory judgmen! actions are desiened to facilitae
the resolution of numerous controversies through -the
Iitigation of one basic controversy. There is obvious
merit in such & process even (hough all potential Hriganis
are nod present of bound. Hepce, i the present case, an
adjudication of the coverage controversy should ar Jeast
prevent the present parties from refitigating thal issue
630 times.

*F5  Accordingly, the preliminary obiections of
defendant Aema Casualty and Swety Company shouid
be overruled.

Editwrs note: Compare Amatex Corporation v. Aemma
Casualty and Surety Company, 14 Pa. D & C.3d 666
{1579):
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