IN THE COURT OF COMMON PLEASOF PHILADELPHIA COUNTY
FIRST JUDICIAL DISTRICT OF PENNSYLVANIA
CIVIL TRIAL DIVISION

GLORIA LEVIN, and : JULY TERM, 2000
GLORIA LEVIN intheright of
FUNDS FOR SCHOOLS, INC., and : No. 4442

LEONARD ROSS, and
PEOPLE ALWAY S SUPPORT SCHOOLS, INC,,

Plaintiffs
V.

HEIDI TRAUB SCHIFFMAN, and

JUST KIDSTUFF, INC.,
Defendants : Control No. 091800

ORDER

AND NOW, this 1st day of February 2001, upon consideration of the Preliminary

Objectionsof defendants, Heidi Traub Schiffman (“ Schiffman”) and Just Kidstuff, Inc. (“Kidstuff”), tothe
Complaintof plaintiffs, GloriaLevin (“Levin”), Fundsfor Schoals, Inc. (*Funds’), Leonard Ross (“Ross’)
and People Always Support Schoals, Inc. (“PASS’), theplaintiffs  responsesin opposition thereto, and
inaccord with the Opinion being filed contemporaneoudy with thisOrder, it ishereby ORDERED that:
1. ThePreiminary Objectionsfor failureto join anindispensable party, Levin' sstanding to
suederivatively, improper verification by Rossand failureto aver that Ross has an interest or suffered

damagesin this action are Overruled;



2. The Preliminary Objections setting forth ademurrer to each count of the Complaint and
to the demand for punitive damages are Overr uled, except the demurrer to Count 11 asagaingt Schiffman,
which is Sustained;

3. The Preliminary Objectionsfor failure to attach the purported contract, in contravention
of PaR.C.P. 1019(h), is Sustained without pre udice and plaintiffs are allowed to file acopy of this
contract or to amend their pleading to reflect why no such copy was attached.

4, The Preliminary Objections asserting improper venue will be held under advisement for
sixty (60) days. Within forty-five (45) days, the Parties shall complete limited discovery and/or take
depositions pursuant to Pa.R.C.P. 206.7 and 4007.1, in order to resol vethefactual questionsregarding
where the transactions or occurrences took place that give rise to the cause(s) of action;

5. After theforty-fifth day (March 19th) but on or before the sixtieth day (April 2nd), the
Parties shall file with this Court:

@ the purported contract upon which plaintiffs are suing and/or an amended

pleading in accordance with Paragraph Three of this Order; and

(b) briefs offering any further argument and referencing the depositions or other

relevant evidence on the issue of proper Venue.

BY THE COURT,

ALBERT W. SHEPPARD, JR., J.



IN THE COURT OF COMMON PLEASOF PHILADELPHIA COUNTY
FIRST JUDICIAL DISTRICT OF PENNSYLVANIA
CIVIL TRIAL DIVISION

GLORIA LEVIN, and - JULY TERM, 2000
GLORIA LEVIN intheright of
FUNDS FOR SCHOOLS, INC., and : No. 4442

LEONARD ROSS, and
PEOPLE ALWAY S SUPPORT SCHOOLS, INC,,

Plaintiffs
V.

HEIDI TRAUB SCHIFFMAN, and
JUST KIDSTUFF, INC,,
Defendants : Control No. 091800

OPINION

ALBERT W. SHEPPARD, JR., J. ..ot February 1, 2001

Presently before this court are the Preliminary Objections of defendants, Heidi Traub
Schiffman (* Schiffman”) and Just Kidstuff, Inc. (“ Kidstuff”) to the Complaint of plaintiffs, GloriaLevin
(“Levin”), in her ownright and on behaf of Fundsfor Schoals, Inc. (“Funds’), Leonard Ross (“Ross’) and
People Always Support Schoals, Inc. (“PASS’).

For thereasons set forth in thisOpinion, the Preliminary Objectionsare overruledin part

and sustained in part.



BACKGROUND

Theoperativefacts, as pleaded in the Complaint, are asfollows.* 1n 1995, Levin and Ross
conceived of aproject to sell coupon booksthrough school districts, particularly the Philade phia School
Didrict (“Didrict”), in order to raise fundsto benefit individua schools and schoal projects (“the Program”).
Compl. at 8. Rossapproached then Mayor Edward Rendell and then City Council President John Street
with theideaof the Program, who responded favorably. Id. at 9. Consequently, Rossand Levin met
with Schiffman, who was then operating Kidstuff, a company which produced coupon books for
digributioninthe Allentown area. Id. at 11. After severd meetings, Levin, Ross and Schiffman agreed
to form Funds, a corporation that would be controlled 50% by Levin and 50% by Schiffman and which
would enable the Program to operate. 1d. at 1 12.

In early 1998, Ross met withrepresentatives of the Digtrict with regard to the Program and
aMemorandum of Understanding was drafted, outlining the terms and conditions of the District’s
participation in the Program. 1d. at 14. In April of 1998, Funds presented the Program to the
Philade phia School Board (“the Board™), which indicated its gpprova. Asstructured, the Program would
cause each coupon book to sell for $25.00, with $10.00 of the sae price of each book to go to the school
involved inthe sale, and $2.50 to go to the School Didtrict of PhiladelphiaSpecid Fund. Id. at 16. On
May 29, 1998, the Board adopted aformd  resol ution approving of the Program, but adecision was made

to launch the Program during the 1999-2000 school year. 1d. at 17.

The Complaint is attached as Exhibit 1 to the Preliminary Objections. Referencesin this
Opinion to “Exhibits” are those exhibits attached to the Preliminary Objections and/or the Complaint.
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OnMay 7, 1999, Schiffman indicated areluctanceto go forward with the Program based
on the effect it might have on Kidstuff if the Program went nationwide. 1d. a §18. Then, on May 10,
1999, Rosswrote to Schiffman to ask whether or not she was committed to the Program and to Funds.
Id. Shortly thereafter, Schiffman threatened to withdraw from Funds but eventually affirmed her
commitment to Ross, Levin, Fundsand the Program. 1d. at 19. Subsequently, on May 17, 1999, Ross
sent SchiffmanaMemorandum, purportedly summarizing thefinancial agreement that had been reached
between the parties, and to which Schiffman had agreed. 1d. Seedso Exhibit A. Then, on May 18, 1999,
Ross arranged a press conference, in which then Mayor Rendell announced the Program. 1d. at 1 20.

Thereafter, Schiffman made additional demandson Levin, Rossand Fundswith regard to
her contral of the company’ sfuture. Id. a 21. Specificdly, asdleged, “ Schiffman unreasonably sought
the ability to unilaterally decide to sell Funds and to block any further activities of Funds beyond
Philadel phia so that Kidstuff, her own corporation, could instead take advantage of such business
opportunities” Id. See Exhibit B (Schiffman’sproposed restructuring of Funds). In addition, on June 30,
1999, Schiffman wroteto Rossand Levin that shewould “ not hesitate to prevent the sadle of coupon books
or coupon related itemsthat [Levin, Ross and Funds] develop, for the School District, or for any other
purpose.” Id. a 122. Consequently, Levin, Ross and Funds were forced to notify the Digtrict that they
would be unable to produce the coupon book for the 1999-2000 school year. 1d. at 1 23.

Asaresult of the seemingly unresolvable dispute with Schiffman and Kidstuft, in thefal of
1999, Levinformed PASSin order to carry out the origina Program of selling coupon booksand raising
fundsfor the Didtrict. Id. at §24. Rossand Levin, then, on behalf of PASS, met with and eventually

contracted with adifferent manufacturer of coupon booksto produce the coupon book to be sold through



theDigtrict. 1d. a §25. From the summer of 1999 through the spring of 2000, Levin, Rossand PASS
worked to regain the support of the Board, the District and the other supporters of the Program who had
become disenchanted with it asaresult of Funds failureto proceed withit. Id. at 126. In June of 2000,
the Board approved aproposal by PASSfor the sale and distribution of coupon books through and for
the benefit of the District. 1d. at 27. See Exhibit C. Thereafter, Schiffman and Kidstuff purportedly
engaged inwrongful activity in order tointerferewith the Digtrict’ srelationship with PASSand to harmthe
reputation of plaintiffs. Id. at 128. Specifically, Schiffman allegedly contacted the District to threaten
litigation againgt it and the City of Philade phiaand to disparagethe businessreputationsof PASS, Levin
and Ross. 1d.

With this background, on August 3, 2000, plaintiffsfiled its Complaint against Schiffman
and Kidstuff, setting forth counts for breach of fiduciary duty, breach of contract, declaratory judgment,
commercia disparagement and defamation. 1d. at 111 29-62. On August 29, 2000, defendants filed
Preliminary Objections (“Objections”) based on the following grounds:

1 Failure to join the School District of Philadel phia as an indispensable party;

2. Failure to state a claim upon which relief can be granted under any count
of the Complaint;

3. Lack of standing to sue derivatively on behalf of Fundsin Counts|, |1, V-
VII,

4, Failure to attach the purported contract, in contravention of Rule 1019(h)
of the Pennsylvania Rules of Civil Procedure (“Pa.R.C.P.”);

5. Unavailability of punitive damages for breach of contract claim;

6. Failure to properly aver interest in the action or damages on Ross' part;



7. Failure to properly verify the Complaint; and
8. Improper Venue.
Objections at 1 23-116.

Asdiscussed below, the Objectionsfor failure to join an indispensable party, standing to
Suederivativey, improper verification by plaintiff Rossand lack of harm or interest to Ross are overruled.
Further, the demurrers to each count of the Complaint are overruled (except asto Count 11 as against
Schiffman, whichissustained) and the Objection regarding punitive damages asto the breach of contract
clamisoverruled where the claims are properly characterized as ones for tortious interference with
contractual relations.

The Objection for failure to attach the purported contract is sustained without prejudice.

The remaining Objection regarding improper venue requires a further factual record.
Accordingly, this court Orders the parties, for a period not to exceed forty-five (45) days, to conduct
limited discovery and/or depositions regarding the transactions or occurrences giving rise to the cause of
action and their connection with Philadel phia County.

DISCUSSION
Failureto Join Indispensable Party

Defendantsassert that the Philadel phia School District isan indispensable party to this
action becausetheonly contract forming abasisfor the action isthe dleged agreement between the Didrict
and someor all of the plaintiffsand some or al of the defendantsto compl ete the coupon book Program.
See Compl. at 11117, 21, 27. Defendantsfurther argue that the issue of who can compl ete the coupon

book Programiscentral to all of theissuesin this case, and that any disposition of the casewill prejudice



the Didtrict without its presence becauseit will diminateits contractua ability to choose the party to do the
coupon booksand will likely cause them to breach a contract with one of the parties. Defs. Mem. of Law,
a 8-9. Incontragt, plaintiffsarguethat the requested declaratory relief will not burden the Didtrict nor result
intheinvalidation of any existing contract; rather, the disputeis between two business partnersand therelief
sought isadeclaration of rights of one party asagainst another. Pls. Mem. of Law, a 7. Thiscourt agrees
with the plaintiffs' position on this point.

“ An indispensable party isonewhoserights or interests are so pervasively connected with
thecdamsof thelitigantsthat no rdief can be granted without infringing on thoserights or interests.” Hubert

v. Greenwald, 743 A.2d 977, 979 (Pa.Super.Ct. 1999)(citing CRY , Inc. v. Mill Service, Inc., 536 Pa.

462, 468, 640 A.2d 372, 375 (1994)). Absent an indispensable party, any decree or order rendered in
amatter isvoid for lack of jurisdiction. 1d. at 980. A party may raisethis objection at any time during the

proceedingsand it isnot waivable. PaR.C.P. 1032;2 Church of the L ord Jesus Christ of the Apostolic

Faith, Inc. v. Shelton, 740 A.2d 751, 755 (Pa.Commw.Ct. 1999). The following factors are used in

?Pa.R.C.P. 1032 provides, in pertinent part, that:

(a) A party waives al defenses and objections which are not presented either by preliminary
objection, answer or reply, except . . . the defense of failure to state a claim upon which relief can be
granted, the defense of failure to join an indispensable party, the objection of failure to state alegal
defense to a claim and any other nonwaivable defense or objection.. . .

(b) Whenever it appears by suggestion of the parties or otherwise that the court lacks
jurisdiction of the subject matter or that there has been afailure to join an indispensable party, the court
shall order . . . that the indispensable party be joined, but if that is not possible, then it shall dismissthe
action.



determining whether a party isindispensable:

Q) Do absent parties have aright or interest related to the claim?

2 If s0, what is the nature of that right or interest?

(©)) Isthat right or interest essential to the merits of the issue?

4 Can justice be afforded without violating the due process rights of absent

parties?

Hubert, 743 A.2d at 980 (citation omitted). In deciding thisissue, thiscourt’ sinquiry focuseson “whether
justice can be donein the absence of [the Digtrict].” 1d. Therefore, thiscourt must refer to the nature of
theclamandtherelief sought. 1d. Inaddition, aparty may be deemed “necessary,” if not indispensable,

if itspresenceisessentid if the court isto resolve completely acontroversy and to render completerelief.

PennsylvaniaHuman Relations Comm’ nv. School District of Philadelphia, 167 Pa.Commw. 1, 14, 651

A.2d 177, 184 (1994).

Contrary to the defendants' contentions, none of the allegationsin the Complaint indicate
that the Didtrict’ srightsare so affected that adisposition on the meritswould bevoid absent the District's
presence. Rather, thegravamen of plaintiffs Complaint, seeking both monetary and declaratory relief, is
that Schiffman and Kidstuff engaged inwrongful activity to prevent the sale of coupon booksto the District
by Funds, in order that Schiffman and Kidstuff, themselves, could take advantage of this business
opportunity. See Compl. at 1 21-23, 28, 37, 46.

For example, one of the breach of contract counts, Count 111 of the Complaint, involves
thedleged* Shareholders Agreement” between Levin and Schiffman and only involved the Digtrict ona
tangential basis. See Compl. at 11112, 40-43. Thisalleged agreement wasreached in order to performthe
Program on the Digtrict’ sbehalf. 1d. Further, the two other breach of contract counts, Counts |l and 1V

of the Complaint, allegethat defendantswrongfully interfered with Funds' businessrelationswith the



Digtrict.® Inaddition, Count V for declaratory judgment seeksto declare that “[defendants] havenoright,
titleor interest in, nor any claim or causeto interfere with, the sale of coupon books by plaintiffsthrough
the District” since defendant Schiffman breached the Shareholders’ Agreement. |Id. at { 49.
Admittedly, the District has a contractual interest in the performance of the Program.
However, the Didrict’ sinterest isnot essentid to the merits of the case so asto makeit indispensable. But

see, E-Z Parks, Inc. v. Philadel phia Parking Authority, 103 Pa.Commw. 627, 632-33, 521 A.2d 71, 73-

74 (1987)(holding that Department of Transportation, asthe owner of the parcel of land at the heart of
the controversy over who would hold the lease for the property, is an indispensable party in action).
Insummary, thiscourt findsthat the District isnot an indispensable party to thisaction
whoserightsand interestswould otherwise be so intimately connected with the plaintiffs' claimsthat no
relief could be granted without infringing upon the District’ srights. The Objection for faillureto joinan
indispensable party is overruled.
. Demurrer
Rule 1028(a)(4) of the Pennsylvania Rules of Civil Procedure [Pa.R.C.P.] allow for
preliminary objections based onlegd insufficiency of apleading or ademurrer. When reviewing preiminary
objectionsin theform of ademurrer, “dl well-pleaded materid, factud avermentsand dl inferencesfarly

deducibletherefrom” are presumed to betrue. Tucker v. PhiladelphiaDaily News, 757 A.2d 938, 941-42

(Pa.Super.Ct. 2000). Preliminary objections, whose end result would be the dismissal of a cause of

action, should be sustained only where “it is clear and freefrom doubt from all the facts pleaded that the

*The specifics of Counts 1l and IV will be more fully addressed in the “Demurrer” section of
this Opinion.



pleader will beunableto provefactslegaly sufficient to establish [its] right torelief.” Bourkev. Kazara,

746 A.2d 642, 643 (Pa.Super.Ct. 2000)(citation omitted). Moreover,

[1]tisessentia that theface of the complaint indicate that its claims may not be sustained
and that thelaw will not permit recovery. If thereisany doubt, it should be resolved by
theoverruling of thedemurrer. Put smply, the question presented by demurrer iswhether,
on the facts averred, the law says with certainty that no recovery is possible.

Bailey v. Storlazzi, 729 A.2d 1206, 1211 (Pa.Super.Ct. 1999). However, the pleaders conclusions of

law, unwarranted inferencesfrom thefacts, argumentative all egations, or expressionsof opinionsare not

considered to be admitted astrue. Giordano v. Ridge, 737 A.2d 350, 352 (Pa.Commw.Ct. 1999), aff’ d.

559 Pa. 283, 739 A.2d 1052 (1999), cert. denied, 121 S.Ct. 307 (U.S. 2000). In addition, it is not

necessary to accept as true averments in the complaint which conflict with exhibits attached to the

complaint. Philmar Mid-Atlantic, Inc. v. York Street Associates|1, 389 Pa.Super. 297, 300, 566 A.2d
1253 (1989).

Defendants set forth ademurrer to nearly each count of the Complaint.* Inaddition, certain

*Although defendants do not explicitly object to insufficient specificity in the Complaint,
pursuant to Pa.R.C.P. 1028(a)(3), they do contend that the Complaint is vague and conclusory and
lacks any adequate statement of plaintiffs theory of liability. Defs. Mem. of Law, at 6-8. This court
cannot agree with defendants' characterization of the Complaint.

Rule 1019(a) requires the plaintiff to state “[t]he material facts on which a cause of action or
defenseisbased . . . in aconcise and summary form.” Pa.R.C.P. 1019(a). To determineif apleading
meets Pennsylvania’s specificity requirements, a court must ascertain whether the facts alleged are
sufficiently specific so asto enable [a] defendant to prepare [its] defense.” Smith v. Wagner, 403
Pa.Super. 316, 319, 588 A.2d 1308, 1310 (1991)(citation omitted). See also, In re The Barnes
Foundation, 443 Pa.Super. 369, 381, 661 A.2d 889, 895 (1995)(* a pleading should formulate the
issues by fully summarizing the material facts, and as a minimum, a pleader must set forth concisely the
facts upon which [the] cause of action is based.”).

As discussed more fully below, the court finds that the plaintiffs alegations are sufficiently
specific to apprise defendants of the nature of the claims and to enable defendants to prepare their
defense.




of defendants’ arguments relating to Levin's standing and failure to attach the purported contract are
intertwined with their demurrers. This court will address their arguments seriatim.

A. Levin's Standing to Sue on Behalf of Funds

Defendants first assert that Levin, who made no demand on the board of Fundsto sue
Schiffman, doesnot have standing to bring derivative clams*“in theright of Funds” in relation to Count |
(Breach of Fiduciary Duty), Count Il (Breach of Contract), Count V (Declaratory Judgment), Count VI
(Commercia Digparagement) or Count V1 (Defamation).> Defendants, therefore, demur to these counts
and contend that mere conclusory alegations of futility are insufficient to overcome the demand
requirement.

Intheir Complaint, plaintiffsaver that any demand on Fundsto bring suit would befutile
since Schiffman, who committed the alleged wrongs and dlegedly acted in bad faith for her own financid
interest, owns 50% of Fundsand cannot berelied upon for anindependent decison to commencean action
againgt hersdf. Compl. at §33. Faintiffsalso dlegethat “[a]saresult of [ Schiffman’s| conduct, Funds
has suffered irreparable harm and monetary damages’ to both its business reputation and itsability to
complete the Program for the 1999-2000 school year with the District. Compl. at 1 23-28, and 32.
Despitetheallegation of irreparable harm, it appearsthat plaintiffsare relying on the“futility” exceptionto
the “demand” requirement for bringing a derivative claim and the fact that Fundsis a closely-held

corporation. SeePl. Mem. of Law, at 15-16 Admittedly, the “futility” exception has lost some of its

*Levin, on behalf of Funds, isthe sole plaintiff only in regard to Counts| and II. CountsV-VII
are brought by Levin, individually and on behalf of Funds, along with Ross and PASS.
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vitality. However, thefact that Fundsisaclosely-held corporation® and the circumstances of this case
alow thiscourt to treat thederivative clamsas adirect action; thus, exempting plaintiffsfrom the demand

requirement. See American Law Inst., Principles of Corporate Governance § 7.01(d) (1994).

The general rule for a shareholder’ s standing to bring a derivative claim requires that
demand first be made on the board of directors of the corporation, who then refused or failed to enforce

therightswhich could be asserted by it. SeePa.R.C.P. 1506; Drainv. Covenant Lifelns. Co., 551 Pa

570, 580-81, 712 A.2d 273, 278 (1998), aff'g. 454 Pa.Super 143, 685 A.2d 119 (1996); see also
Garber v. Lego, 11 F.3d 1197, 1201-02 (3d Cir. 1993)(applying Pennsylvanialaw). Asdescribed in
Garber, the demand requirements are imperative because the shareholder’ sright to act for the corporation
isexceptional and arisesonly on aclear showing of specid circumstances. 11 F.3d at 1202 (citing Wolf

V. PennsylvaniaR. Co., 195 Pa. 91, 95, 45 A.936, 937 (1900)). The former rule alowed the demand

requirementsto be excused if the plaintiff-shareholder sufficiently dleged the futility of making ademand
on the directors, including alegations that the mgority of the board engaged in fraudulent, corrupt, or bad
faith actsand were not smply guilty of erroneousjudgment. Drain, 454 Pa.Super. at 158, 685 A.2d at

127; Garber, 11 F.2d at 1203; Tyler v. O’'Neill, 994 F.Supp. 603, 611 (E.D.Pa. 1998)(applying

Pennsylvanialaw).

®Closely held corporations are typically defined as corporations for which thereis no public
market for shares and, sometimes, no market at all. An alternative and largely co-extensive definitionis
corporations with few (typically defined as less than 25) shareholders. See, e.g., American Law Inst.,
Principles of Corporate Governance: Analysis and Recommendations § 1.06 (1994).
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In Cuker v. Mikalauskas, 547 Pa. 600, 613, 692 A.2d 1042, 1049 (1997), the

PennsylvaniaSupreme Court adopted the American Law | nstitute Principlesof Corporate Governance
(“ALI Principles’) with respect to standing to maintain aderivative action, but it did not recognize the

“futility” exception. Specificdly, the Cuker court resffirmed the generd rule, requiring plaintiff - shareholder

to make demand on the board to institute action beforefiling derivative claims. 1d. at 615, 609 A.2d at
1050 (citing ALI Principles 8 7.03(a)). However, the court excused the demand requirement if the
shareholder showed that irreparableinjury to the corporation would otherwise result; and, even then, the
plantiff must make demand promptly after filing suit. 1d., citing ALI Principles 8 7.03(b). Seedso Drain,
551 Pa. at 581, 712 A.2d at 278 (noting that Cuker changed the law on demand requirementsin derivative
actions).

At first blush, under Cuker and 8 7.03 of the AL I Principles, it appearsthat thereisbut a
single exception to the demand requirement: irreparable injury. Rather, § 7.01(d) setsforth a second
exception to the demand requirement:

(d)Inthe case of aclosdy held corporation, the court in its discretion may treat an

actionraising derivative clamsasadirect action, exempt it from those restrictions

and defenses applicable only to derivative actions, and order an individual

recovery, if it findsthat to do so will not (i) unfairly expose the corporation or the

defendantsto amultiplicity of actions, (ii) materially prejudice theinterests of
creditorsof thecorporation, or (iii) interferewith afair distribution of the recovery

among all interested persons.

ALI Principlesof Corporate Governance, 8§ 7.01(d). Since PECO, the corporation, in Cuker was not

aclosely-held corporation, the court in Cuker did not consider or adopt § 7.01 of the ALI Principles.
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However, the court noted in afootnote;

Our adoption of [sections § 7.02-7.10 and 8 7.13] isnot arglection of other sections not
cited. . .. Theentire[ALI Principles] isacomprehensive, cohesive work more than a
decade in preparation. Additional sections, particularly procedural ones due to their
interlocking character, may be adopted in thefuture. 1ssuesin future casesor, perhaps,
further proceedingsinthiscase might implicate additiona sectionsof the ALI Principles.
Courts of the Commonwealth arefree to consder other parts of the work and utilize them
if they are helpful and appear to be consistent with Pennsylvanialaw.

Cuker, 692 A.2d at 1049 n.5.
This court finds that § 7.01(d) of the ALI Principlesis helpful and consistent with
Pennsylvanialaw and will apply it as an exception to the demand requirement for the closely-held

corporationinthiscase. See Audio Visua Xperts, Inc. v. Walker, 2000 WL 222152, at * 2-3 (Del.Ch.Ct.

2000) (predicting that a Pennsylvaniacourt would apply 8 7.01(d) to demand requirement in the context
of aclosely-held Pennsylvaniacorporation). Here, it appearsthat Fundswas created for the single purpose
of carrying out the Program, with Levin and Schiffman each owning 50% of the corporation. Compl. at
112. 1t does not gppear that Kidstuff or Schiffman will be unfairly exposed to amultiplicity of suits. ALI
Principles 8§ 7.01(d)(i). Schiffman isnot precluded from bringing acounterclam againg Levinif thefacts
warrant such aclam. Thereisno reason to conclude that alowing a direct action would materially
preudicetheinterests of creditors. Id., 8 7.01(d)(ii). And alowing adirect action will not interfere with
afair distribution of the recovery among all interested persons since such recovery can bedecided at trid
and the named parties seem to be the only interested persons. 1d., 8 7.01(d)(iii). Further, PASSwas
allegedly created by Levin and Ross in an attempt to mitigate damages and in order to continue the
Program on behaf of the District. Compl. at 124. Under these circumstances, the court will exerciseits

discretion andtreat al of Levin's“derivative’ clams, in Countsl, |1, V-VII, asdirect clamsfor which
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demand is not required. The court, thus, overrules the Objections based on lack of standing.

B. Demurrer to Breach of Contract Claim -- Counts|l, 111 and 1V

Defendants contend that plaintiffs have failed to dlege the necessary e ementsto establish
aclamfor breach of contract in Countsll, 111 and IV of the Complaint. To establish acause of action for
breach of contract, the plaintiff must dlege: (1) the existence of acontract, including itsessentid terms, (2)

abreach of aduty imposed by the contract and (3) resultant damages. CoreStates Bank, N.A. v. Cutillo,

723 A.2d 1053, 1058 (Pa.Super. 1999)(citationsomitted). Further, “[w]hilenot every term of acontract
must be stated in complete detail, every element must be specifically pleaded.” 1d. at 1058.
In Count I11 of the Complaint, plaintiffs allege in pertinent part:

40. On or about May 17, 1999, Levin and Schiffman entered into a
Shareholder’ sAgreement, thematerial termsof whichareset forthin Exhibit“ A” hereto.

41. Levinhasperformed dl of thetermsand conditionsrequired of her pursuant to the
Shareholder[]s Agreement, except asto those terms and conditions performance of which
has been excused.

42. In or about June 1999, Schiffman breached the Shareholder’ s Agreement by,
among other things, effectively withdrawing from Funds at acritica time period in 1999,
and threatening, without causeor judtification, litigation with theintention of interfering with
the contractual relationship between Funds and the District.

43.  Asareault of theforegoing breaches, Levin hasbeen damaged in an amount to be
determined at trial, but in any event in excess of $50,000.00.

Compl. a §1140-43. Paintiffsalso allegethat Levin, Ross and Schiffman agreed to form Fundsin order
to carry out the Program. Id. at 12. Further, asaleged, “on May 17, 1999, Ross sent Schiffman a
Memorandum summarizing thefinancia agreement that had been reached between the parties, towhich

Schiffman agreed.” 1d. at 1119. Findly, asaresult of Schiffman’sactions, Levin, Ross and Funds were

14



allegedly forced to notify the Digtrict that they would not be able to produce their coupon book to be sold
during the 1999-2000 school year. 1d. at §123. Accepting dl thesedlegationsastrue, thiscourt findsthat
plaintiffsdid sufficiently plead the existence of acontract, i.e., the agreement between the named parties
to carry out the Program, along with Schiffman’s alleged breach of that agreement and the resultant
damages. The demurrer to Count I11 istherefore overruled.

However, defendantsa so contend that plaintiffsfailed to attach thewriting upon whichthe
purported contract is based, in contravention of Pa.R.C.P. 1019(h). It istruethat PaR.C.P. 1019(h)
requiresthe pleader to attach acopy of thewritingwhich formsthebassfor aclam. Here, plaintiffsallege
that Exhibit“A” comprisesthe Sharehol ders Agreement. Upon examination of thisdocument, thiscourt
cannot agree with plaintiffs, but rather findsthat this exhibit represents a projection of potential sales of
coupon booksand the potentid sde of Funds. Compl., Exhibit A. Thisexhibit doesnot set forth theterms
of the Sharehol ders Agreement upon which plaintiffsare purportedly suing. Therefore, the Objections
based onfailureto attach thewriting which formsthe basisfor theclamissustained. Plaintiffsmust filean
amended complaint, which either attachestheactua writing that formsthe bass of their clam(s) or amend
thelir allegations to state whether the contract is, in fact, based entirely or partly on awriting.

Asto Counts|l and IV, this court will treat these clams as clamsfor tortious interference
with contractua and/or businessrelations despite thefact that they aretitled “ Breach of Contract” clams.
When faced with aconflict between the dlegations of acount and the count’ stitle, Pennsylvania courtslook

at the alegations and not thetitle. See, e.g., Zernhelt v. L ehigh County Office of Children and Y outh

Servs, 659 A.2d 89, 90 (Pa.Commw.Ct. 1995)(treating acount titled “ negligent infliction of emotiona

distress’ asaclaim for intentional infliction of emotional distress); Maute v. Frank, 441 Pa.Super. 401,
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403-04, 657 A.2d 985, 986 (1995)(“ since the complaint states aviable mandamus clam, wewill treat that
portion of the action assuch regardless of thefact that the complaint isnot titled properly asoneinvolving

mandamus.”); Commonweslth ex rel. SAtzburg v. Fulcomer, 382 Pa.Super. 422, 428, 555 A.2d 912, 914

(1989)(dthough action wastitled as oneinvolving habeas corpusrelief, petitioner’ saction clearly wasone
for mandamus and was therefore treated as such).

Toegtablishaclam for tortiousinterference with contract, the plaintiff must plead: (1) the
existence of a contractua relationship, (2) an intent on the part of the defendant to harm the plaintiff by
interfering with that contractual relationship, (3) the absence of a privilege or justification for such

interference, and (4) damages resulting from the defendant's conduct. Hennesy v. Santiago, 708 A.2d

1269, 1278 (1998)(citationsomitted). By definition, aclam for tortiousinterference requiresthe existence
of three parties: atortfeasor who intentionally interferes with acontract between the plaintiff and athird

person. Maier v. Maretti, 448 Pa.Super. 276, 288, 671 A.2d 701, 707 (1995)(citations omitted). The

contractud relationship must be between the plaintiff and aparty other than the defendant. Id. Seedso,

Danid Adams Associatesv. Rimbach Publishing, 360 Pa.Super. 72, 78-79, 519 A.2d 997, 1000 (1987);

Restatement (Second) of Torts § 766.

Counts 1l and IV of the Complaint, which areagaingt both Schiffman and Kidstuff, set forth
essentidly the same dlegations, except that Count 11 isbrought by Levin on behdf of Fundsand Count IV
isbrought by Levin, Rossand PASS againgt both defendants. Plaintiffsdo dlegethat first Funds, and then,
PASS entered into business relationships with the Didtrict to implement the sale of coupon books through
the Program. Compl. at 11115-17, 26-27. Aspart of these counts, plaintiffs alege that Schiffman and

Kidstuff became aware of Funds' intent to implement the Program and the District’ s approval of the
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Program. 1d. at 1118, 21, 22, 28, 36, and 45. Plaintiffs aso allege that defendants engaged in acts,
includingthethreet of filing litigation, withtheintent of interfering with the prospectivebus nessarrangements
with the Didtrict and to extort moniesfrom Levin, Rossand Funds. Id. at 11122, 23, 37, and 46. Further,
plantiffsalegethat Schiffman and Kidstuff acted “ without even acolorableclam of privilegeor judtification.
Id. a 1138 and 47. With respect to damages, plaintiffs allege that their business reputations were harmed
by defendants and the Program could not be completed for the 1999-2000 school year. 1d. at 1123, 28,
37, and 46. Plaintiffs request punitive damages with respect to both Counts |1 and IV’

Accepting these dlegations as true, this court finds that plaintiffs have stated the requisite
elementsfor claimsfor tortiousinterference with contractual and/or businessrelations. However, the
tortious interference claim in Count |1 cannot be maintained by Levin on behalf of Funds, as against
Schiffman, because Schiffman isa50% shareholder of Funds and would thus be a party to the contract
withtheDigtrict. Nonetheless, the action againgt Kidstuff, who isnot aparty to the contract between Funds
and the District or the one between PASS and the District, may be maintained. Moreover, Count 1V is
brought on behalf of Levin, Rossand PASS; and, thus, it may be asserted against both Schiffman and
Kidstuff. Therefore, only the demurrer to Count 11, as against Schiffman, issustained. Otherwise, the
demurrer to Counts Il and IV isoverruled.

C. Demurrer to Declaratory Judgment Claim - Count V.

Defendants contend that plaintiffs have falled to sate aclaim for declaratory judgment since

they falled to articulate the “ controversy” at issue and failed to identify the dleged “ agreement” which forms

"Defendants demur to the punitive damages claims, asserting that punitive damages are not
allowed for amere breach of contract. This court disagrees since Counts Il and IV are more properly
characterized as claims for tortious interference with contract for which punitive damages may be
asserted. Amico v. Radius Communication, January 2000, No. 1793, slip op. a 8 n.7 (Herron,
J.)(C.P. Phila. January 9, 2001)(citing Golumb v. Korus, 261 Pa.Super. 344, 347, 396 A.2d 430, 431
(1978)).
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the basis of their claim. Def. Mem. of Law, at 13-14. This court disagrees.
In Count V of the Complaint, plaintiffs aver the following:

49.  Anactua controversy hasarisen and now exists between Plaintiffsand Defendants
regardingtheir repectiverights, dutiesand obligationsunder the Shareholders' Agreement
and with regard to the Program inthat Plaintiffs contend that Schiffman hasbreached the
Shareholders Agreement and, further, that Schiffman and Kidstuff havenoright, titleor
interestin, nor any clamor causetointerferewith, the sale of coupon booksby Plaintiffs
through the District or through any other school district in the country, which contentions
Defendants' [sic] deny.

50. Paintiffsdesreajudicia determination of the respectiverightsand dutiesof the

parties herein with respect to the foregoing. In particular, Plaintiffs desire ajudicial

declaration that Defendantshave no right, title or interest in, nor any claim or causeto

interfere with, the sale of coupon booksby Plaintiffs through the Digtrict or through any

other school district in the country.

51.  Suchadecaration isnecessary and appropriate at thistimein order that Plaintiffs

may ascertaintheir rightsand dutieswith respect to the claims of Schiffman and Kidstuff

so that they may proceed with and fulfill their current agreement with the District.
Compl. at 1149-51. Thesealegationsclearly set forth arequest that this court declare that Schiffman and
Kidstuff have no rightsto the sale of coupon booksthrough the District or any other school district inthe
country.

Requestsfor declaratory judgments are governed by the provisions of the Declaratory

JudgmentsAct [“Act’]. 42 PaC.S.A. 88 7531-7541. ThoughtheActisliberaly construed, the court’s
ability toissue adedaratory judgment islimited to issuesthat areripefor judiciad determination. There must

be the presence of an actual case or controversy. Pennsylvania State | odge, Fraternal Order of Police

v. Commonweslth, 692 A.2d 609, 613 (Pa.Commw.Ct. 1997)(citationsomitted). Declaratory judgments

may not be obtained asamatter of right. Id. Rather, itisinthe court’sdiscretion whether to exercise

jurisdiction over a declaratory judgment proceeding. 1d.
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Here, accepting plaintiffs dlegationsastruefor purposes of ademurrer, it isclear that there
isan actud controversy at issue -- determining who may sell coupon books through the Didtrict -- and not
merely an anticipated or potential controversy. Therefore, thiscourt may properly consider plaintiffs
request for declaratory relief. The demurrer to Count V is overruled.

D. Demurrersto Count VI for Commercial Disparagement and
Demurrer to Count V11 for Defamation

In support of itsdemurrer to both Counts VI and V11, defendants argue thet plaintiffs have
not identified the substance of the alleged disparaging or defamatory statements; that the statute of
limitations bars plaintiffs defamation claimswhich pertain to statement(s) madein May of 1999; and that
plaintiffsdo not allegeto whom the alleged disparaging statements were made, when they were made or
the specific pecuniary loss experienced. Defs. Mem. of Law, at 15. Because a statute of limitations
defensemay not beraised by preliminary objection,® thiscourt will consider only theinsufficient specificity
argument in relation to the demurrersto Counts VI and VII.

To establish acause of action for commercia disparagement, the plaintiff must allege and
ultimately prove: (1) that the disparaging statement of fact is untrue or that the disparaging statement of

opinionisincorrect; (2) that no privilege attachesto the statement; and (3) that the plaintiff suffered adirect

8A party may assert the defense of statute of limitations only in a responsive pleading as new
matter and not in a preliminary objection. Pa.R.C.P. 1028(a)(4), note; Pa.R.C.P. 1030(a). See aso,
Holl & Assocs. v. 1515 Market St. Assocs., May 2000, No. 1964, dlip op. at 3 (C.P. Phila. Aug. 8,
2000) (Herron, J.)(overruling preliminary objection based on statute of limitations).

Parenthetically however, recent case law has instructed that the statute of limitationsistwo
years for commercia disparagement. Pro Golf Manufacturing, Inc. v. Tribune Review Newspaper Co.,
761 A.2d 553, 556 (Pa.Super. 2000). Thus here, the claim for commercial disparagement would not
necessarily be barred based on the facts alleged in the Complaint.
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pecuniary loss astheresult of the disparagement. Menefeev. ColumbiaBroadcasting Sys., Inc., 458 Pa.

46, 53-54, 329 A.2d 216, 219-20 (Pa.1974). See also, SNA Inc. v. Array, 51 F.Supp.2d 554, 565

(E.D.Pa. 1999)(applying Pennsylvania law).

Similarly, acause of action for defamation requiresthat the plaintiff allege: (1) that the
communication was defamatory; (2) that the defendant published the communication; (3) that it applied
to theplaintiff; (4) that the recipient understood the defamatory meaning of the communication; (5) that the
recipient understood that it was intended to be applied to the plaintiff; (6) that the plaintiff suffered soecid
harm asaresult of the publication; and (7) that the defendant abused aconditiona privilege. Jaindl v.
Mohr, 432 Pa.Super. 220, 229, 637 A.2d 1353, 1358 (1994)(citation omitted). Plaintiffsmust dsoalege

to whom the alleged defamatory statement was published. Suppan v. Kratzer, 660 A.2d 226, 229

(Pa.Commw.Ct. 1995).

Though thetwotort actionsare smilar, each protectsdifferent and distinct interests. Pro

Golf Manufacturing, Inc. v. Tribune Review Newspaper Co., 761 A.2d 553, 556 (Pa.Super.Ct.

2000)(citing Menefree, 458 Pa. at 52, 329 A.2d at 219)). Thetort of defamation seeksto protect against

damageto one sreputation, whilethetort of commercial disparagement protectsone’ seconomic interest
against pecuniary loss. 1d. (citations omitted).

In Count VI for commercia disparagement, plaintiffs allege that, from May 1999 to the
present, Schiffman and Kidstuff have made fal se and disparaging statements of fact, claiming that Funds
and PASS are unable and incapable of producing, distributing and selling coupon books through the
Digrict. Compl. a 53. Plaintiffsaso dlegethat both defendantshave made such disparaging satements

without any colorable clam of privilege and that plaintiffs have suffered monetary damagesasaresult. 1d.
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at 11154-55. Accepting these dlegationsastruefor purposes of ademurrer, this court findsthat plaintiff
has sufficiently pled the requisite e ementsfor acause of action for commercia disparagement. Menefree,
458 Pa. at 53-54, 329 A.2d at 219-20. In addition, plaintiffs sufficiently allege the substance of the
disparaging statementsthat relate the purported inability of Funds and PASSto perform the Program.
These alegations are sufficient to enable defendants to prepare a defense.

Further, plaintiffsadequately state acause of action for defamation. Specificaly, plaintiffs
alegethat Schiffman and Kidstuff, from May of 1999 to the present, have made and published faseand
untrue statements of fact to Jackie B. Sparkman, Esquire, among others, relating that Levin, Ross, Funds
and PASS had misgppropriated defendants' trade secrets and proprietary information and were thus guilty
of deceit, dishonesty and reprehensible conduct. Compl. at 58. Plaintiffsaso dlegethat third parties,
including Jackie B. Sparkman, heard and understood these statements to be defamatory and to apply to
theplaintiffs. 1d. at 159. Further, plaintiffs allege that they have suffered actual monetary damages,
including loss of revenues from the sales of coupon books, asaresult of the defamatory statements, which
defendants made without any claim of privilegeor judtification. Id. at 1160-61. Thesedlegations, on their
face, meet the requiste dementsfor stating a cause of action for defamation under Pennsylvaniacaselaw.
Jaindl, 432 Pa.Super. at 229, 637 A.2d at 1358. In addition, when read in the context of the entire
complaint, the allegationsin Count VI are sufficiently specific to enable defendants to prepare their
defense.

For these reasons, the demurrers to Counts VI and V11 are overruled.
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[Il1.  Improper Verification

Defendants object that the Complaint isnot properly verified by plaintiff Ross because
plaintiffsdo not and cannot alege the existence of acontract to which Rossand defendants are partiesor
to which he has an enforceable interest, and plaintiffs defamation claims do not specifically alegea
defamatory statement made about Ross. Defs. Mem. of Law, at 16-17. Defendants, however, fail to cite
any authority to support this Objection. This court finds this Objection meritless.

First, Rule 1024(c) of the PaR.C.P. providesin pertinent part that “[t] he verification shdl
be made by one or more of the partiesfilingthepleading . . .”. Rossisexplicitly named asaplaintiff inthis
action. Compl. a 3. Specificaly, Rossisincluded asaplaintiff in Counts1V and VII of the Complaint.
Moreover, Rossallegedly contributed to theideaof the Program andis aleged to have beeninvolvedin
nearly every aspect of the Program, aswell as each transaction which gaveriseto plaintiffs clams. 1d. at
118-14, 19-28. In addition, the defamatory statements were aleged to have been madein relation to
Ross, aong with the other plaintiffs. Id. at §58. At thisstage of the proceedings, this court concludes that
it would beinappropriateto dismissRossasaplaintiff. The court also findsthat the verificationwas not
improper.® The Objectionsto improper verification and for afailureto properly aver damageson Ross's

part or hisinterest in the action are therefore overruled.

°Even if the verification were defective, such adefect is completely technical and may be cured
by the plaintiffs. See Mellon Bank, N.A. v. Maris Equipment Company, Inc., March 2000, No. 2039,

dip op. 3-4 (C.P. Phila. July 26, 2000) (Herron, J.)(stating that “[c]ourts should not be astute in
enforcing technicalities to defeat apparently meritorious claims.”)(quoting Lewis v. Erie Ins. Exchange,
281 Pa.Super. 193, 199, 421 A.2d 1214, 1217 (1980)(citations omitted).

22



V. Improper Venue
Lastly, defendants argue that under both the venue rules for individuals and those for
corporations, set forthin Pa.R.C.P. 1006 and 2179, respectively, the Complaint failsto properly alegea
cause of action arising in Philadel phia County and that no basis for venue existsin Philadelphiasince
defendantsresidein Lehigh County. Defs. Mem. of Law, at 17-18. In addition, defendants specifically
assert that this matter should be transferred to Lehigh County, pursuant to Pa.R.C.P. 1006(d) because
Kidstuff’ sprincipa placeof busnessisin Allentown, Lehigh County, Schiffman residesin Lehigh County,
and amagjority of witnesses, documents and other discovery relating to plaintiff’sclaimsarelocated in
Lehigh County. Objections at 1 111-113.
Rule 2179 providesthat an action may befiled against a corporation in “acounty where
atransaction or occurrence took place out of which the cause of action arose.” Pa.R.C.P. 2179(a)(4).
Similarly, Rule 1006(a), governing venue for individuals, provides that:
(a) Except as otherwise provided by Subdivisions (b) and (¢) of thisrule, an action againgt
anindividua may be brought in and only in acounty in which theindividua may be served
or inwhich the cause of action arose or whereatransaction or occurrence took place out
of which acause of action arose.. . . .
Pa.R.C.P. 1006(a)(emphasis added).
Here, the Complaint explicitly dlegesthat “[t] he transaction and occurrences giving riseto
theinstant action occurred in the Commonwesl th of Pennsylvania, Philadel phiaCounty.” Compl. at 7.
Further, the gravamen of the Complaint isthat Schiffman and Kidstuff engaged in wrongful activity to
prevent plaintiffsfrom selling coupon books through the School District of Philadelphia, in order that

Schiffman and Kidstuff could take advantage of thisbusiness opportunity themselves. See Compl. a 1

21-23, 28, 37, 46.
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Asthemoving party, defendants bear the burden of supporting their claim of improper

venue. Galev. Mercy Catholic Med. Center Eastwick, Inc. Fitzgerald Mercy Div., 698 A.2d 647, 652

(Pa.Super.Ct. 1997)(the moving party has the burden of showing that the original choice of venueis

improper); Liggitt v. Liggitt, 253 Pa.Super. 126, 131, 384 A.2d 1261, 1263-64 (1978). Here, defendants
have set forth no documentati on supporting their Objection(s) to venue. Moreover, defendantsrely upon

Forman v. Rossman, 449 Pa.Super. 34, 38, 672 A.2d 1341, 1342 (1996) and In re Paoli Railroad Y ard

PCB Litigation, 6 D. & C. 4th 228, 233-34 (C.P. Phila.), af’d 137 Pa.Commw. 220, 585 A.2d 608,
appeal denied, 529 Pa. 660, 604 A.2d 251 (1990), for the proposition that the court has discretion to
change venue on account of the overburdened Philadel phia court system. However, the Pennsylvania

Supreme Court in Cheesman v. L ethal Exterminator, Inc. 549 Pa. 200, 212-13, 701 A.2d 156, 162

(1997) overruled both these caseswhen it held that thetria court, evenif congested, must give deference
to the plaintiff’schoice of foruminruling on apetition to transfer. Such petition should not be granted
unlessdefendants can show, “ through detail ed information inthe record, that the plaintiffs choice of forum
IS oppressive or vexatious to the defendant.” Id. at 214, 701 A.2d at 162.

These defendants have not made such ashowing.”® They, at best, have created an issue
of fact asto whether the transactions or occurrence giving riseto the cause of action did, in fact, happen

asplantiffsallege. Under PaR.C.P. 1028(c)(2), “if anissue of fact israised, the court shall consider

%From the arguments set forth in defendants’ memorandum of law, it is unclear whether they
are asserting that the matter should be transferred to Lehigh County because of forum non conveniens
or because venue is improper and may not be asserted in Philadel phia County for reasons of record.
While this court may need to address both assertions, additional factual evidence must be presented
before the court can decide either issue.
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evidence by depositions or otherwise.” See aso, Chester Upland v. Yesavage, 653 A.2d 1319, 1326

(Pa.Commw.Ct. 1994). Therefore, the court will hold the Objection asserting improper venue and the
petition to transfer under advisement for Sixty (60) days, so that within forty-five (45) days, the parties may
conduct discovery and depositions pursuant to Pa.R.C.P. 206.7 and 4007.1.
CONCLUSION

For the reasons st forth, the Objections based on failure to join an indispensable party,
standing to sue derivatively, improper verification, and lack of harm or interest to plaintiff Ross are
overruled. Thedemurrer to each count of the Complaint and to the demand for punitive damages are dso
overruled, except the demurrer to Count Il as against Schiffman, which is sustained.

The Objection for failure to attach the purported contract is sustained without prejudice.
Paintiff may fileacopy of thiscontract or amend its pleading to reflect why no such copy was attached.

Theremaining Objection regarding improper venuerequiresfurther factua determination.
Accordingly, thiscourt is ordering the parties, for aperiod not to exceed forty-five (45) days, to conduct
discovery and depositionsregarding the transactions or occurrences giving riseto the cause of actionand
their connection with Philade phia County. Upon the recei pt of thisadditiona information, thiscourt will rule
on the outstanding Objection under advisement.

BY THE COURT,

ALBERT W. SHEPPARD, JR., J.
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