IN THE COURT OF COMMON PLEASOF PHILADELPHIA COUNTY
FIRST JUDICIAL DISTRICT OF PENNSYLVANIA

CIVIL TRIAL DIVISION

GARY LORENZON CONTRACTORS, INC. : December Term, 2000
Plaintiff
: No. 1224
V.

ALLSTATES MECHANICAL, LTD,, etal.
Defendants : Control No. 031916

ORDER

AND NOW, this 10th day of May 2001, upon consderation of the Preliminary Objections

of defendants, Allstates Mechanical, Ltd. and Fideity Deposit Company of Maryland, to plaintiff’s

Complaint and plaintiff’ sresponsethereto, therespective memorandaand in accord with the Opinion being

filed contemporaneously with thisOrder, it ishereby ORDERED that the Preliminary Objectionsare

Overruled. The defendants are directed to file an answer to the Plaintiff’ s Complaint within twenty days

of this Order.

BY THE COURT,

ALBERT W. SHEPPARD, JR., J.



IN THE COURT OF COMMON PLEASOF PHILADELPHIA COUNTY
FIRST JUDICIAL DISTRICT OF PENNSYLVANIA

CIVIL TRIAL DIVISION

GARY LORENZON CONTRACTORS, INC. : December Term, 2000
Plaintiff
: No. 1224
V.

ALLSTATES MECHANICAL, LTD,, etal.
Defendants : Control No. 031916

OPINION

Albert W. Sheppard, Jr., J. e s May 10, 2001

Defendants, AllstatesMechanical, Ltd. (“Allstates”) and Fidelity Deposit Company of
Maryland (“Fidelity”), havefiled Preliminary objections (“ Objections’) to the Complaint (“Complaint”) of
plaintiff, Gary Lorenzon Contractors, Inc. (“Lorenzon”). For thereasons set forth, the court isenteringa

contemporaneous Order overruling the Objections.



BACKGROUND

In March 2000, John Walters (“Walters’), then an estimator for Allstates, contacted
Lorenzon about bidding for a construction project (“Project”) for the School District of Philadel phia
(“Digtrict”). OnApril 7, 2000, Lorenzon submitted abid proposal to perform certain demolition, roofing
and structurd sted work in connection with the Project. Three days later, Allstates entered into a contract
with the Didtrict to act as generd contractor for the Project (“Contract”). In connection with the Contract,
Allstates executed and ddlivered to the Didtrict alabor and material payment bond (“Bond”), with Fidelity
as surety.

Allstatesmailed L orenzon a proposed subcontract agreement (“ Subcontract™) on April 27,
2000 with aproposed cost of $69,000. The Subcontract included aforum selection clause requiring that
“any and all actionsbrought by any party . . . in connection with thisAgreement” be brought in the Court
of Common Pleasof Delaware County “wherevenueshdl beand ishereby established” (“ Forum Sdlection
Clause”). Complaint Ex. B 2. Lorenzon responded on May 4, 2000 by seeking clarification of certain
termsin the Subcontract, including the required use of American steel and the exclusion of work ona
thermal plant penthouseunit (* Therma Plant™) from the Subcontract’ sscope. In spiteof theparties falure
to execute the Subcontract, Norman Long, Allstates manager for the Project, subsequently directed
Lorenzon to proceed with its portion of the Project. Believing that itsinterpretation of the Subcontract had
been accepted, L orenzon commenced work on the Project.

In July 2000, Long left Allstates and was replaced as Project manager by Walters. Shortly
before August 3, 2000, Walters requested that L orenzon submit aproposal to provide labor and materid

for theinstallation of the structural steel for the Thermal Plant. On September 18, 2000, Lorenzon



submitted aproposal to providelabor only at acost of $44,000 (“ Thermal Plant Proposal”). Lorenzon
contends that Walters orally agreed to the Thermal Plant Proposal by instructing Lorenzon to start
immediately and assured Lorenzon that Allstates would provide a $44,000 purchase order for this
additional work.

Lorenzon assertsthat it completed the Thermal Plant work on September 27, 2000 and
submitted aninvoiceto Allstatesfor $44,000. Sometime during that week, Walters contacted L orenzon,
dating that a mistakein the Thermal Plant’ sstedl configuration design required construction modification
(“Modifications’). Waltersallegedly acknowledged that the mistake was not caused by L orenzon and
requested that L orenzon make the Modifications as soon as possible, with a purchase order for the
additional stedl to be provided by Allstates. According to the Complaint, Lorenzon incurred additiona
expenses of $107,918.33 in materials and labor costs between September 28 and October 25, 2000in
completing the Modifications.

Up through October 9, 2000, L orenzon had been paid only $30,071 for its labor and
sarvices. Onthat day, Gary Lorenzon, aprincipa of Lorenzon (* Gary”), met with Waltersand Anthony
Marano (“Marano”), President of Allstates, to discuss how Allstateswould pay for the Modifications.
According to Lorenzon, Allstates agreed to pay for the M odifications on atime and material basis, and
Marano reaffirmed that the Subcontract did not include work on the Thermal Plant.

On October 10, 2000, L orenzon requested payment from Allstates beyond that already
made, and, when Allstates agreed, Gary droveto Allstates officeto pick up acheck. Upon hisarriva,

hewastold that Allstateswould not pay Lorenzon unless he signed the Subcontract. Reluctantly, Gary



agreed and signed what he believed to be acopy of the Subcontract. The next day, Lorenzon’'s counsdl
wroteto Waltersto confirm that the clarifications of Lorenzon’sMay 4 letter had been incorporated into
the Subcontract. Walters responded that this was so.

Lorenzon dlegesthat Allstates till owesit $203,557.87 and has not made any payments
for the Modifications. Inaddition, Allstates allegedly has retained L orenzon property with avalue of
$7,000. Onthisbasis, Lorenzon has asserted claimsfor breach of the oral agreement for the construction
of the Thermal Plant, unjust enrichment, violations of the Pennsylvania Contractor and Subcontractor
Payment Act,? replevin and breach of suretyship agreement.?

DISCUSSION

Defendants argue that the Forum Selection Clause requiresthat thisaction be brought in
Deaware County* and that twelve paragraphsin the Complaint include more than one materid alegation,
inviolation of PennsylvaniaRule of Civil Procedure 1022 (“Rule 1022").> Thiscourt submitsthat the

Objections are without merit.

! According to the Complaint, Gary was not shown and was not given an opportunity to review
any pages of the document he signed except for the signature page. These missing pages describe,
among other things, the scope of Lorenzon’s work on the Project.

273 Pa. C.S. 88 501-516.
% Significantly, Lorenzon does not bring aclaim for breach of the Subcontract.

* As aremedy, the defendants ask that the matter be either dismissed or transferred to
Delaware County at Lorenzon’s cost. Other than raising the Forum Selection Clause, the defendants
do not contest L orenzon’ s assertion that venue is proper in Philadel phia.

® Specifically, the defendants have objected to Paragraphs 9, 14, 19, 23 26, 27, 28, 29, 31,
35, 38 and 54.



The Forum Selection Clause Does Not Render Venuein Philadelphia | mproper
When preliminary objections chalenge venue, “the defendant isthe moving party and bears

the burden of supporting [its] clam” of improper venue. Ligaitt v. Ligaitt, 253 Pa. Super. 126, 131, 384

A.2d 1261, 1263-64 (1978). Seedso Galev. Mercy Catholic Med. Center Eastwick, Inc., Fitzgerald

Mercy Div., 698 A.2d 647, 652 (Pa. Super. Ct. 1997) (the moving party has the burden of showing that
the original choice of venueisimproper). Consequently, to prevail, the defendants must show that
Philadel phia constitutes improper venue.

Pennsylvanialaw holdsthat, where aforum sdlection clause purportsto make an otherwise
proper venueimproper, “it would be contrary to public policy to alow an agreement madein advance of

the dispute to oust said tribuna’ sjurisdiction.” Central Contracting Co. v. C.E. Youngdahl & Co., 418

Pa. 122, 132-33, 209 A.2d 810, 815-16 (1965) (citing In Reals Appeal, 13 W.N.C. 546 (1883)). See

asoHedy v. Eastern Bldg. & Loan Ass n, 17 Pa. Super. 385, 392 (1901) (an agreement to sueonly in
New Y ork doesnot prevent plaintiff from bringing action in aPennsylvaniacourt). However, thisdoes
not mean that an agreement limiting the forum for future dispute resolution is per seinvalid:

The modern and correct rule isthat, while private parties may not by contract prevent a
court from asserting itsjurisdiction or change the rules of venue, nevertheless, acourtin
which venueis proper and which hasjurisdiction should decline to proceed with the cause
when the parties havefredy agreed that litigation shal be conducted in another forum and
where such agreement is not unreasonable at the time of litigation.

Central Contracting, 418 Pa. at 133, 209 A.2d at 816 (emphasisadded). Seeaso Morgan Trailer Mfg.

Co. v. Hydrarall, Ltd., 759 A.2d 926 (Pa. Super. Ct. 2000) (using thetest laid out in Central Contracting

to determinethevalidity of aforum selection clause). Anagreement on aparticular forumisunreasonable:

[W]hereitsenforcement would, under al circumstancesexisting at thetime of litigation,



serioudy impair plaintiff’ sability to pursueitscause of action. Mereinconvenience or
additional expenseisnot thetest of unreasonablenessif the plaintiff received under the
contract consideration for its agreement tolitigate in aspecified forum. If the agreed upon
forumisavailableto plaintiff and said forum can do substantid justice to the cause of action
then plaintiff should be bound by its agreement.

Churchill Corp. v. Third Century, Inc., 396 Pa. Super. 314, 321-22, 578 A.2d 532, 536 (1990) (citations

omitted) (emphasisadded). Seealso Williamsv. Gruntal & Co., 447 Pa. Super. 357, 361, 669 A.2d 387,

389 (1995) (“if the agreement to proceed in the dternative forum hasthe effect of serioudy impairing the
plaintiff’s ability to pursue a cause of action, the court will strike such an agreement as unreasonable”).
Thiscourt isnot convinced that this dispute is governed by the Forum Selection Clause,
which applies only to actions brought “in connection with” the Subcontract. Lorenzonisnot suingfor a
breach of the Subcontract, rather it isseeking compensation only for work done outside the Subcontract’s
scope. Itsclams, therefore, areindependent of the Subcontract, and the Forum Selection Clause should

not be controlling. Cf. Morgan Trailer Mfg. Co., 759 A.2d at 932 (dthough the plaintiff “ certainly hada

contract with appellees, that does not mean that all future relationswith [the defendants] are somehow
connected to that contract” and thus governed by its forum selection clause).

Evenif thiswere not so, application of the Forum Selection Clause here would not be
reasonable. Lorenzon contendsthat itisunaware of factsthat would permit it to sue Fiddlity in Delaware
County. Plaintiffs Memorandum at 8.° Because thetwo defendants arejointly and severally liable, it
assarts, aninability to proceed againgt both defendantswould serioudy impair itsability to pursueits cause

of action and wouldimpedeits pursuit of substantia justice. Thiscourt findsthisargument persuasveand

® Although Fidelity has joined with Allstates in asking that this matter be transferred to
Delaware County, it has not waived its right to file objections to venue there.
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believesthat enforcement of the Forum Selection Clausewould be unreasonable. Thus, the casewill not
be dismissed due to improper forum or transferred to Delaware County.’
. Any Potential Violations of Rule 1022 Do Not Require Dismissal of the Complaint
Defendants next urge that the Complaint should be dismissed because it does not comply
with thedictates of Rule 1022, which directsthat each paragraph in apleading “shall contain asfar as
practicable only one material alegation.” The defendants’ position is unpersuasive.
Rule 1022 was constructed to allow a pleader substantial flexibility:

Section 5 of the suspended Practice Act of 1915 provided that each paragraph “shall
contain but one material alegation.” Strict adherenceto this command created practical
difficulties. For example, an averment that a defendant “ executed and delivered” a
promissory note would giverise to a question whether one materia alegation had been
pleaded or two. Rule 1022 rewritesthis so that the requirement that each paragraph of
apleading contain onematerial alegationisfollowed only asfar aspracticable. Perhaps
this qudification resultsin the section having no rea meaning whatever, but in any event,
the emphasison form isremoved, and the matter is|eft to the courts with ample room for
intelligent and flexibletreatment. If aclear statement and the requirementsof good style
necessitate the inclusion of two material alegationsin one paragraph, this may be done
without fear that therewill beaformd violation of the Rulesand that aplaintiff will be put
to the burden of arguing aformal objection to his or her pleading.

Goodrich Amram 2d § 1022:2 (emphasisadded). Given thiscongtruction, courtshave beenliberd inther
examination of pleadings that allegedly violate Rule 1022:

This standard must be applied with great flexibility, not only because of the express
direction of the rulethat, the standard be followed asfar as practicable, but a so because
there is no set standard as to what constitutes a material allegation. Mere length,
complexity, and verbosity do not in themselves violate Rule 1022 if the subsidiary facts
averred fit together into asingle allegation.

'Given the conclusions that application of the Forum Selection Clause would be unreasonable
and because the Forum Selection Clause does not govern this dispute, there is no need to consider
whether Lorenzon freely agreed to it.



General State Auth. v. Sutter Corp., 24 Pa. Commw. 391, 394, 356 A.2d 377, 380 (1976) (quoting 2A
Pennsylvania Civil Practice § 1022.3) (quotation marks removed).®

The court does not see any reason to engage in an extensive analysis of each of thetwelve
paragraphs that the defendants assert are violative of Rule 1022. Suffice it to say that the court has
reviewed the paragraphs in question and finds that they do not prejudice the defendants or impede
defendants’ ability to answer the Complaint. Thus, the Objections asserting violations of Rule 1022 are
overruled.

CONCLUSION

For the reasons discussed the Objections areoverruled. The defendants should filean

answer to the Complaint within twenty days. A contemporaneous Order to this effect will be issued.

BY THE COURT,

ALBERT W. SHEPPARD, JR., J.

& While no Pennsylvania appellate courts have adopted a specific standard, several trial courts
have refused to sustain an objection relying on Rule 1022 in the absence of prejudice to the party
responding to the pleading. See Philadelphiav. Konopacki, 2 Pa. D. & C.3d 535, 541 (C.P. Phila.
1975) (“[ulnder Rule 1022, the test is whether defendant would be subjected to prejudice or violation
of a constitutionally protected right in framing his answer”); Bethlehem Steel Corp. v. Litton Indus.,
Inc., 71 D. & C.2d 635, 643 (C.P. Allegheny 1974) (Rule 1022 “has been construed liberally;
moreover, if no real prejudice to defendant is shown, technical violations generally have been ignored”);
Lynch v. Hoover, 3 Pa. D. & C.2d 686, 690 (C.P. Dauphin 1955) (complaint that violates Rule 1022
should not be stricken where it “has not prejudiced defendant or made it impossible or very difficult for
him to frame areply. The difficulty or impossibility of answering a complaint isthe test to be used in
applying rule 1022"). Cf. Goodrich Amram 2d 8§ 1022:2 (“[a] good general test of compliance with
Rule 1022 is the difficulty or impossibility of answering a complaint”).




