IN THE COURT OF COMMON PLEASOF PHILADELPHIA COUNTY
FIRST JUDICIAL DISTRICT OF PENNSYLVANIA
CIVIL TRIAL DIVISION

OLYMPIC PAPER COMPANY : OCTOBER TERM 2000

Plaintiff . No.4384
V.

DUBIN PAPER COMPANY and

BRIAN REDDY
Defendants : Control No. 102346

ORDER

AND NOW, this 29th day of December 2000, upon consideration of the Petition of
plaintiff, Olympic Paper Company (“Olympic”), for aPrdiminary Injunction, the response of defendants,
Brian Reddy (“Reddy”) and Dubin Paper Company (“Dubin”), the respective memoranda and all other
mattersof record, and after ahearing, it ishereby ORDERED that the Prdiminary InjunctionisGranted,
in part, and Denied, in part, on the condition that Olympic file abond or deposit legal tender with the
Prothonotary in the amount of $25,000.00 in accordance with Pa.R.C.P. 1531(b) within five (5) days of
the date of this Order.

In accordance with the Findings of Fact, Discussion and Conclusions of Law filed
contemporaneoudly in support of this Order, Reddy, Dubin, and those acting in concert with them, are
enjoined from soliciting, contacting or otherwise engaging in businessrelations, for six (6) monthsfrom
Reddy’ stermination from Olympic Paper Company on September 15, 2000, with thefollowing customers:

Wundebar, Classis Sub/Pizza, Mount Airy Best, Mystic Pizza, Oak Lane Pizza, Alladin Pizza, Stenton



Pizza, Giovanni Pizza, Penrose Diner, Teddy’ sPizzaExpress, Dwight' sBBQ, PizzaStation, Victoria's,
Area Foods and Randazzo'’s.
It isfurther ORDERED that Reddy return to Olympic any documents or materials

belonging to Olympic presently in Reddy’ s possession.

BY THE COURT,

ALBERT W. SHEPPARD, JR., J.



IN THE COURT OF COMMON PLEASOF PHILADELPHIA COUNTY
FIRST JUDICIAL DISTRICT OF PENNSYLVANIA

CIVIL TRIAL DIVISION

OLYMPIC PAPER COMPANY : OCTOBER TERM 2000
Maintiff : No. 4384
V.
DUBIN PAPER COMPANY and

BRIAN REDDY
Defendants : Control No. 102346

FINDINGS OF FACT, DISCUSSION AND CONCLUSIONSOF LAW IN SUPPORT OF
ORDER GRANTING IN PART PLAINTIFF-PETITIONER’SPETITION FOR
PRELIMINARY INJUNCTION

ALBERT W. SHEPPARD, JR.,; J. .ot December 29, 2000

Plaintiff-petitioner, Olympic Paper Company (“Olympic”), seeksto partialy enforcea
restrictive covenant againgt its former employee, defendant-respondent Brian Reddy (*Reddy”), and
Reddy’ s new employer, defendant-respondent Dubin Paper Company (“Dubin”). InitsPetition for a
Preiminary Injunction (“ Petition”), seeksto enjoin Reddy and Dubin from soliciting any Olympic customers

within a 150-mile radius for aperiod of oneyear.* In addition, Olympic requests that defendants be

'Olympic does not seek to prevent Reddy from working at Dubin or in the paper business
generally, but it merely seeks to prevent Reddy from soliciting Olympic’s business. (N.T. 16-17).



orderedtoreturnal priceligts, client folders, orders, notesand other confidential materialsremoved from
Olympic on the ground that this information merits protection as a trade secret and/or confidential
information.

This court grantsthe Petition, in part, and enjoins Reddy, Dubin, and those acting in concert
with them, for aperiod of sx months, from soliciting, contacting or otherwise engaging in businessrdations
withthefourteen busi nesseswithwhich Reddy established and/or maintained rel ati onshipswhileemployed
asasaesrepresentative at Olympic. Further, this court Orders Reddy to return to Olympic any of
Olympic’sfiles and/or property currently in his possession.

The court submitsthe following findings of fact, discussion and conclusionsof law in
support of its contemporaneous order.

FINDINGS OF FACT
TheParties
1 Olympic engages in the business of selling disposable paper products primarily for

restaurant and food service clientele. (N.T.27, 10).

Following the preliminary injunction hearing, Olympic modified its original request for injunctive relief
and now seeks to preliminarily enjoin Reddy and those acting in concert with him from directly or
indirectly soliciting business from twenty-nine (29) customers of Olympic until September 15, 2001,
and to return to Olympic any price lists or company documents based on the restrictive covenant in the
Employment Agreement between Reddy and Olympic. See Proposed Order, attached to Pet’r. Post
Hearing Mem. of Law.

’All references to Notes of Testimony (“N.T.) are to the November 30, 2000 at preliminary
injunction hearing (“Hearing”) in Courtroom 513, City Hall.

2



2. Olympiciscurrently located at 7500 State Road, Philadel phia, PA and transactsbusiness
inageographic radius of 100 miles, including locationsin Delaware, Maryland and Northern New Jersey.
(N.T.7-8, 77).

3. Olympic' ssdesfor last year were 8.75 million dollars and it obtainsits customers primarily
through solicitation and from referrals from other satisfied customers. (N.T. 11).

4, Olympic currently hasfive (5) full-time saes persons, but it had employed gpproximately
eight salespersons including Brian Reddy prior to terminating Reddy and others. (N.T. 15-16, 60-61).

5. Dubinisadirect competitor of Olympic in the paper business, which businessis highly
competitive and price and quality sensitive. (N.T. 14-15).

6. Reddy had been employed by Olympic since 1995, first, in the capacity of atruck driver,
then acustomer service representative, then purchasi ng agent, and then, asasd esrepresentativefrom April
2000 until he was terminated on or about September 15, 2000. (N.T. 18-21).

7. Approximately three weeksfollowing histermination from Olympic, Reddy began working
as asaesrepresentative for Dubin. (N.T. 111-113).

. The Employment Agreement
8. In the fall of 1999, Reddy had expressed the desire to become a sales representative,

which would provide an opportunity to increase hisincome depending on how much business hewould

3As a customer service representative, Reddy’ s duties involved answering the telephone, taking
orders and processing customer complaints. He aso had access to the computer. Further, as
purchasing agent, Reddy’ s duties involved maintaining inventory, reviewing pricing, making computer
entries and processing orders. Both customer service people and purchasing agents had access to the
computer where price lists and customer names were kept, but neither position required signing a non-
compete agreement, unlike the sales representatives. (N.T. 19-21, 54-56, 76-77).
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generate, Since sales representatives are paid 60% straight commission and they generally make more
money by bringing in more business. (N.T. 21-23).

9. On or about November 1, 1999, Reddy received aletter from Olympic’ s management
which provided detailson the compensation packageinvol ved in asalesrepresentative position. Both
Reddy and Olympic’'s management executed this letter. (N.T. 25-26; and Attachment to Exhibit P-1).*

10. In April 2000, Reddy unofficialy began hisposition asasaesrepresentative of Olympic
when he attended four separate sales “blitzes’ at the New Jersey shore.®> (N.T. 90, 94-95).

11. In connection with thischangein hisjob assignment, Reddy wasinformed that hewould
haveto sign anoncompete agreement in order to work asasalesrepresentativefor Olympic. Thereisno
evidence that Reddy would be fired if he did not sign the noncompete agreement. (N.T. 48-49; 90).

12. Shortly after he began work as asales representative, on May 5, 2000, Reddy signed an
Employment Agreement (* Agreement”), which wasa so sgned by Stephen Hottinger, who wasthenthe
Director of Sales and Marketing for Olympic. (N.T. 26, 90-91; Exhibit P-1).

13. The Agreement contained clauses rdaing to confidentia information and including aredrictive
covenant, which states in pertinent part:

4, PROPERTY OF EMPLOYER. ..

a All past, present and future Customers of [Olympic] which are not
heretofore defined as [Reddy’ s] Property, price books, catalogues, customer lists and
records, samples, and al other datarelativeto [Reddy’ 5] relationship with its customers,
suppliersand competitors arethe property of the Employer. All printed materia hereunder

“Exhibits referred to are those exhibits presented during the hearing on November 30, 2000.

*Reddy had also made some salesin his previous positions when he took orders over the
telephone. (N.T. 47-48).



aresubject to recdl at any time by [Olympic], and upon such recal will be surrendered by
[Reddy]. Upontermination, al such materia will be surrendered by [Reddy] forthwith,
without any further notice.

5. COVENANT NOT TO COMPETE: [Reddy] hereby covenants that he ...

presently isnot, and that during the term of this Agreement and for the next one (1) year

following the termination of the employment[,] this Agreement, or any extension thereof:
a That [Reddy] will not becomeinvolved either directly or indirectly, whether

as owner, partner, director, officer, agent, representative or employee of a business

entity,or any enterprisewhichisengaged in substantialy the samebusinessas[Olympic]

and solicit businessfrom [Olympic' s| customerswho havelocationswithin [Olympic’ s

trading area;

b. [Reddy] will not reved or inany manner divulge[Olympic' 5| trade secrets
as defined hereinabove;®

C. [Reddy] will not engagein any business activity whichisin contravention
of theforegoing covenants, whether as an owner, director, officer, agent, representative
or employee of such competing businessentity within aradius of one hundred fifty (150)
miles of [Olympic’g] place of business at 7500 State Road, Philadel phia, Pennsylvania

(Exhibit P-1, at 3).

14.  TheAgreement also provided that Reddy received a“ sign-on bonus’ of $100.00 paid by
Olympic, asconsderation for therecitasin the Agreement and for becoming asalesrepresentative. (1d.
a 1).

15. Reddy claimsthat he never received this $100.00 bonus or any additiona consideration
for signing the Agreement. (Def. Mem. of Law, at 7-8). Louis Ballas, salesman and part owner of

Olympic, tetified that Reddy may not have literaly received this money, but he did recelve an equivaent

®The Agreement defines “trade secrets’ as including the “ sales methods, customer lists, and
other datarelative to [Olympic’ ] relationships with its customers, suppliers and competitors. . .”.
(Exhibit P-1, at 1).



benefit because Olympic had forgiven adebt owed to it by Reddy. (N.T.44-45; 102-03). Inaddition,
Reddy’ sincome had potential to increase and did increase after he became a salesrepresentative. (1d. at
106-08).

16.  Thetermsof the Agreement were nonnegotiable. (N.T. 49).
1. Reddy’sPosition As Olympic’'s Sales Representative

17.  Asasdesrepresentative, Reddy received apricelist, asaesbook and acustomer history
list which included the identity of the customer, what the customer paid and what the customer bought.
(N.T. 26-27, 73-74).

18. Prior to being assigned asalesterritory, Reddy wasintroduced to various customers by
Louis Ballas or othersin order to become familiar with these customers. (N.T. 12, 38).

19. Reddy wasfirs assgned eleven (11) accountsashisinitid salesterritory. Theseaccounts
had been Louis Ballas' accounts. (N.T. 37, 73-74, 144-46).

20.  Thesefirst eleven (11) accounts are: Wundebar, Classic Sub/Pizza, Mount Airy Best,
MysticPizza, Oak LanePizza, Alladin Pizza, Stenton Pizza, Giovanni Pizza, Penrose Diner, Teddy' sPizza
Express, and Dwight's BBQ. (Exhibit P-2, (##1-11)).’

21.  Two other accounts, Pizza Station and Victoria' s, were later assigned to Reddy when

another salesman left. (N.T. 144; Exhibit P-2, (## 12-13)).

"Exhibit P-2 purports to represent the thirty Olympic customers with whom Reddy had had
some contact on behalf of Dubin. (N.T. 69-70, 81). However, Olympic admits that Carambola (# 27
on the list) belongsto Reddy because it is his brother-in-law. (1d. at 81-83). Astestified by Louis
Ballas, Reddy had not obtained any of the thirty customers on his own, except for Carambola. (1d. at
37-38).



22. Reddy also opened an account at Randazzo’ s when he was a sales representative at
Olympic. (N.T. 145-46; Exhibit P-2, (# 26)).2

23.  Tedtimonia evidence demonstratesthat the success of any Olympic salesrepresentative
depended upon hisor her persona relationship with customersand thelevel of familiarity and comfort
between the sal esperson and the customer. (N.T. 12-13).°

24.  Olympicclamsthat, athough Reddy had talent to be agood salesrepresentative, hewas
terminated for poor performance by not bringing in new business, by not visiting his customers and by not
collecting money owed to Olympic. (N.T. 40-42, 96, 110). Olympic had aso purportedly contemplated
firing Reddy when he was a purchasing agent. (1d. at 58-59).

25. Reddy was terminated on September 15, 2000, but there is no evidence, other than

testimonia evidence, that he was fired for poor performance. (N.T. 65-66).

8Reddy also testified that he opened two other accounts, Sea Grille and Land Mark Wholesale,
when he was a customer service representative. (N.T. 144-45). This court, however, is concerned
only with those accounts which Reddy had established or maintained in hisrole as sales representative
and not from his previous positions, since the restrictive covenant only came into effect once Reddy
became a sales representative. For this same reason, this court is not concerned with the Area Foods's
account (# 14 on the list) since Area Foods was a “ pick-up customer” who would come to Olympic’s
location and salesman would not have to actively visitit. (N.T. 86-87).

°For example, |brahim Elzayar of Manhattan Pizza testified that he would give his business to
Reddy, whether at Olympic or at Dubin, because he felt more comfortable with Reddy, even though he
had been an Olympic customer before Reddy was an employee of Olympic. (N.T. 113-14, 118-19).
This court will not now interfere with Mr. Elzayar’ s freedom to choose to whom he wants to send his
business. Histestimony does, however, demonstrate the need to develop a comfort level with one’s
customers.



V. Reddy sActionsFollowing His Termination

25. Olympic claimsthat Reddy did not return Olympic’ spricelist after he wasterminated.
(N.T. 95). However, it remainsunclear whether Reddy took any confidential documentswith him when
he left Olympic’s employ.

26.  Approximatey threeweeksfollowing histermination from Olympic, Reddy began working
asafull-time salesperson at Dubin. (N.T. 111-113).

27.  While at Dubin, Reddy has contacted or attempted to contact at least twenty (20)
Olympic’s customers. (N.T. 137-38).%°

28.  Thereisno evidencethat Reddy had spread any disparaging rumors regarding Olympic
after it fired him. Rather, rumorsregarding Olympic' sfinancial trouble had started when Reddy wastill
employed by Olympic. Thereis no evidence that Reddy initiated these rumors. (N.T. 63-65).

29.  Thereisnoevidencethat Olympic' ssaesdecreased after Reddy wasterminated. Rather,
profits appear to be rising because Olympic has been cutting costs. (N.T. 61-62).

30.  Olympic ssdesforce hasbeen reduced since Reddy wasterminated. Thereisno evidence

that Olympic is contemplating hiring any new sales personsin the future. (N.T. 60-62).

5pecifically, Reddy admitted to speaking with the following customers. Wunderbar, Stenton
Pizza, Victoria' s, Rising Sun, Sea Grille, Julianno’s, Mr. Pizza, Talianno’s, Mario’s Market, Mario’s
Catering, Manhattan Pizza, Shef’s Pizza, Randazzo’' s, Carambola, Gatto Pizza, Land Mark Wholesale
and Country Pizza (respectively ## 1, 7, 13, 16, 17, 18, 19, 21-30 of Exhibit P-2; N.T. 137). Reddy
also admitted to attempting to speak with other customers. 1d.
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DISCUSSION
This court now holds that Olympic has demonstrated that Reddy has breached the
restrictive covenant by actively soliciting those Olympic customers whom Reddy had maintained on

Olympic' sbehdf. However, the restrictive covenant isover broad aswritten and will be modified to limit

its geographic scope and duration in order to protect only Olympic’s legitimate business interests.

Thus, this court now enjoins Reddy and those acting in concert with him from soliciting or
otherwise contacting any of the fourteen customersthat Reddy, asasalesrepresentative, had maintained
on Olympic’s behalf for a period of six months.

. THIS COURT MAY ENFORCE THE RESTRICTIVE COVENANT THROUGH
A PRELIMINARY INJUNCTION TO THE EXTENT NECESSARY TO PROTECT
CUSTOMERRELATIONSHIPSTHAT REDDY ESTABLISHED ORMAINTAINED
FOR OLYMPIC.

A. Standard of Review for Enforcing Restrictive Covenants.
Thiscourt must first determinewhether the non-compete agreement, asapost-employment
restrictive covenant, isenforceable. A restrictive covenant may only be enforced at equity if: (1) itis
ancillary to an employment relationship between the partiesto the covenant, (2) it isreasonably limited in

duration and geographic scope and (3) it is hecessary to protect a legitimate business interest of the

employer without imposing an undue hardship on theemployee. John G. Bryant Co., Inc. v. Sing Testing

& Repair, Inc., 471 Pa. 1, 9-10, 369 A.2d 1164, 1168 (1977); Boldt Machinery & Tools, Inc. v.

Wallace, 469 Pa. 504, 511, 366 A.2d 902, 906 (1976); Sidco Paper Co. v. Aaron, 465 Pa. 586, 591,

351 A.2d 250, 252 (1976); All-Pak v. Johnston, 694 A.2d 347, 350 (Pa.Super.Ct. 1997); Thermo-

Guard, Inc. v. Cochran, 408 Pa.Super. 54, 64, 596 A.2d 188, 193 (1991). If the restrictive covenant




meets thisthree-part test for reasonableness, it is primafacie enforceable at equity. John G. Bryant, 471

Pa. at 8, 369 A.2d at 1167 (citing Bettinger v. Carl Berke Associates, Inc., 455 Pa. 100, 103, 314 A.2d

296, 298 (1974)). The employee bears the burden of establishing the unreasonableness of the covenant
and demonstrating how it isunenforceable. 1d. at 12, 368 A.2d at 169. In addition, the court must

congder dl thefactsand circumstances on acase-by-case basis. Insulaion Corp. of Americav. Brobston,

446 Pa.Super. 520, 530, 667 A.2d 729, 733-34 (1995).

B. The Restrictive Covenant of the Employment Agreement is Ancillary to the
Employment Relationship and is Supported by Adequate Consider ation.

To beancillary to the employment rel ationship, acovenant must be supported by adequate
consideration, which can beintheform of acorresponding benefit or abeneficial changein employment

status. Id. at 529, 667 A.2d at 733. InBrobston, the court concluded that the restrictive covenant was

supported by adequate consderation in theform of the employee’ sannua raiseand changein employment
status from “at-will” to awritten year-to-year term. 1d. Restrictive covenants are ancillary to the taking
of regular employment and supported by valid consideration, aslong asthey are“not an after-thought to

imposeadditional restrictionson the unsuspecting employee.” See Beneficia Finance Co. of Lebanonv.

Becker, 422 Pa. 531, 536, 222 A.2d 873, 876 (1966) (holding that restrictive covenant was ancillary to
the taking of employment when dl of the employeeswererequired to sign such contracts and contract was
prepared the day defendant-employee started hisemployment, despite that defendant signed the contract
two days after starting work and plaintiff did not accept the contract until nine days later).

The circumstances presented here demonstrate that the restrictive covenant does not

condtitute animpermissible” after-thought,” and was supported by cons deration since Reddy wasrequired
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to sign the Employment Agreement in order to become asalesrepresentative. The Agreement explicitly
provided that Reddy received $100 asa“sign-on bonus’ when hesignedit. (Exhibit P-1, at 1). Even if
Reddy had not literally received this money, testimonial evidence demonstrates that Reddy received an
equivalent benefit because Olympic forgave part of Reddy’ sdebt owedtoit. (N.T. 44-45). Moreover,
the record demonstrates that sales representatives had the potential to increase their income if they
generated morebusiness. Therefore, the Agreement’ srestrictive covenant wasancillary to Reddy’ schange

in hisjob position. Assuch, it meetsthe first part of the reasonableness test.

C. The Covenant will be Reasonablein Duration and Geographic Scope Oncethe
Court Modifies It to the Extent Necessary to Protect Olympic’s L egitimate
Interests.

Thereasonableness of the duration and geographi c aspects of arestrictive covenant must

bedeterminedin light of the nature of the employer’ sinterest sought to be protected. Boldt Machinery &

Toals, 469 Pa. at 513, 366 A.2d at 907. Where the restrictive covenant is sought to protect customer
relationships, the durationis consdered reasonable”if it isno longer than necessary for the employer to put
anew man on the job and for the new employee to have areasonable opportunity to demonstrate his
effectiveness to the customers.” 1d. (quoting Blake, Employee Covenants Not to Compete, 73

Harv.L.Rev. 625, 677-78 (1960)). Seeaso, Robert Clifton Associates, Inc. v. O’ Connor, 338 Pa.Super.

246, 255, 487 A.2d 947, 952 (1985)(citations omitted). Generally, anew employee needslesstimeto
demondtrate his effectivenessin industriesinvolving frequent client contact and moretimein industries

involving infrequent contact. Boldt Machinery & Tools, 469 Pa. a 513, 366 A.2d at 907 (quoting Blake' s

article). Further, when the employment relationship is complex, alonger period may be called for to

demonstrate effectiveness versuswhen therelationshipisrelatively smple. 1d. Inaddition, “[c]ourts
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seldom criticize restraints of six months or ayear on the grounds of duration as such, and even longer

restraints are often enforced.” Id. See Bettinger v. Carl Berke Ass n, Inc., 455 Pa. 100, 103-04, 314

A.2d 296, 298 (1974)(holding that one-year restrictive covenant in contract of former employee of

temporary employment agency wasreasonable); Robert Clifton Associates, 339 Pa.Super. at 255, 487
A.2d at 952 (same).

Inaddition, in Pennsylvaniacourts of equity, when enforcing restrictive covenants, may limit
the geographi ¢ scopeto the extent which is reasonably necessary for the protection of the employer. Sdco
Paper Co., 465 Pa. at 595, 351 A.2d at 254; Thermo-Guard, 408 Pa.Super. at 65-66 n. 9, 596 A.2d at

194 n. 9; Quaker City Engine Rebuilders, Inc. v. Toscano, 369 Pa.Super. 573, 584-85, 535 A.2d 1083,

1089 (1987)(stating “ an otherwisevaid restrictive covenant whichisgeographically overbroadis' divisble
and enforceable [once it has been limited by the court] to reasonable geographical limits'.”).

Moreover, recently, thiscourt in Robert Half of Pennsylvania, Inc. v. ShanaFeight, April

2000, No. 1667 dip op. (C.P. Phila. June 29, 2000)(Herron, J.), limited its enforcement of the restrictive
covenants to those sixteen (16) law firms of which Feight, the defendant-employee, had personally
established the goodwill with her former employer, RHI, despite that Feight had dedlt with 260 clientsat
RHI but had not established ardationship on RHI’ sbehdf with the 744 remaining firms. 1d. at 20, 28-29.
This court concluded that “this modification will achieve a proper balance between protecting RHI' s
interests and not imposing an undue hardship on Feight.” 1d. at 29.

Here, on its face, the restrictive covenant imposes a one-year restriction following
termination of employment and limits the geographic scope to within one hundred fifty (150) miles of

Olympic’' s place of business at 7500 State Road, Philadelphia, PA. (Exhibit A, at 3). Onitsface, the
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covenant seemsbroader than necessary to protect Olympic’ slegitimateinterests. Further, Olympic, inits
modified request for injunctiverelief, seeksonly to enjoin Reddy and those acting in concert with him from
soliciting 29 customersof Olympicfor aperiod of oneyear following histermination from Olympic. (See
Proposed Order, attached to Pet'r. Post-Hearing Mem. of Law). Therefore, it appearsthat even Olympic
concedes that its original request was too broad. In addition, Reddy was only in hisjob asasales
representativefor aperiod of approximately fivemonths. It isnot reasonablethat the covenant should be
enforced for aperiod of timeinordinately longer than the time during which Reddy wasworking assales
representative.

Therefore, thiscourt will enjoin Reddy and thoseworking in concert with him from soliciting
customersfor aperiod of only six months from the date of histermination, and defendants will only be
enjoined from soliciting only those customerswith whom Reddy had personaly established goodwill on
Olympic’sbehdf. Thus, the redtrictive covenant, asmodified, meetsthe second part of the reasonableness
test.

D. Olympic Has Shown a L egitimate Business I nterest in Protecting its Customer

Relationships Maintained by Reddy but has Failed to Show that its Pricelists

Deserve Trade Secret Protection or Protection as Confidential | nformation.

The primary issuewhich remainsiswhether the restrictive covenant isnecessary to protect
Olympic’ slegitimate businessinterests. Pennsylvania courts have determined that trade secrets of an
employer, customer goodwill and speciaized training and skills gained from the employer do constitute

legitimate interests that are protectible through a general restrictive covenant. Thermo-Guard, 408

Pa.Super. at 65, 596 A.2d at 193-94. See dso, Sidco Paper Co., 465 Pa. at 590-94; Morgan’s Home

Equip. Corp. v. Martucci, 390 Pa. 618, 631-32, 136 A.2d 838, 846 (1957). Olympic, primarily, is
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seeking to protect itscustomer goodwill and preserving itsestablished businessrelaionships. (Pet’r. Mem.
of Law, at 1-2). Olympicisalso trying to implicate an interest in protecting its “trade secrets,” by
compelling the return of any “confidential” documents, which may include documentsrelating its sales
methods, customer lists and other information. (Seeld. at 2).

The Pennsylvania Supreme Court has repeatedly upheld the employer’ sright to protect,
by non-competition and non-solicitation agreements, an interest in customer goodwill acquired through the

effortsof theemployee. See, e.g., John G. Bryant Co., 471 Pa. at 8-10, 369 A.2d at 1168; Sidco Paper

Co., 465 Pa. at 590-92, 351 A.2d at 252-53; Morgan’'s Home Equip. Corp., 390 Pa. at 631-32, 136

A.2d at 846. Moreover, in Feight, the Honorable John W. Herron recognized the importance of protecting
the employer’ s business relationships that were established by the employee, especially where the
employer’ ssole or mgor contact with its customersisthrough that employee. dipop. a 17-21. Inthat
case, this court emphasized that the employer’ sright to protection is especidly gpplicable to the employee
placement field whichishighly competitive and requiresfrequent contact with customersto maintain the
srength of therelationships. 1d. a 18-19. This court thus enjoined, for one year, the former employee-
defendant from soliciting, contacting or otherwise engaging in business rel ations with the sSixteen (16) law
firmsthat shehad themost sgnificant contact whileat her former employment and whichwereina50-mile
radius of the plaintiff. 1d. at 20.

Here, Olympic origindly sought very broad relief. Initsmodified request, Olympic seeks
to enjoin defendants from soliciting 29 of its customersfor aperiod of oneyear. (Pet’r. Proposed Order,
attached to Pet’r. Post-Hearing Mem. of Law). Whileit isclear under Pennsylvanialaw that protecting

customer goodwill isalegitimate businessinterest, therecord here demonstrates that Reddy established
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and/or maintained relationswith only 14 customersof Olympic. Thisnumber reflects the e even accounts
assigned as Reddy’ s original salesterritory, the two accounts added to his salesterritory and the other
account he generated as asalesrepresentative. Any other accountswhich Reddy may or may not have
obtained himsdf did not derivefrom hisposition asasdesrepresentative of Olympic. Rather, hegenerated
theminhispreviouspositionsat Olympic, or these accountswere generated by others. Therelevant time
period and effect of the restrictive covenant comes into play only after Reddy became a sales
representative. Itisclear that Olympic has alegitimate businessinterest in protecting those customer
relationships nurtured by Reddy on Olympic’'s behalf.

The court reaches this conclusion despite defendants' argument that Reddy cannot be
construed as athreat to these interests because he was purportedly fired for “poor performance.” As

support, defendantsrely upon All Pak, Inc. v. Johnston, 694 A.2d 347 (Pa.Super.Ct. 1997) and Insulation

Corp. of Americav. Brobston, 446 Pa.Super. 520, 667 A.2d 729 (1995). In All Pek, thetria court had

found that because the employee wasterminated unilaterdly, theemployer’ sright to apreliminary injunction

was unclear in light of the recent decisoninBrobston. 694 A.2d at 352. Inthat case, the appellate court

affirmed thelower court’ sdenid of apreliminary injunctionto enforcearedtrictive covenant. 1d. However,
the All Pak decision turned mostly on thefact that the employment contract did not contain an assgnment
clauseand policy considerationsagainst allowing asuccessor employer to enforce arestrictive covenant.

The court did not hold that the firing of an employee barsthe employer’ sright to injunctiverelief. Id. The
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All Pak court, citing Brobston,™ stated the following:
We held that thefact that the employee was terminated, rather than quit voluntarily, was
an important factor when considering the enforceability of arestrictive covenant. Onthe
factsin that case, we determined that it was inequitable for the employer to obtain an
injunction against theemployee. We emphasized, however, that the reasonabl eness of
enforcing such arestriction is determined on a case by case basis. Thus, the mere
termination of an employeewould not serveto bar theemployer’ sright toinjunctiverelief.
Where, for instance, an employee intentionally engaged in conduct that caused his
termination, theemployer’ sright to injunctiverelief would survive. However, wherean
employer terminated an employee for reasons beyond the employee’ s control, therule
announced in Brobston may bar injunctive relief.

Id. at 352.

Here, therecord doesnot clearly demonstrate exactly why Reddy wasterminated. The
only evidencethat Reddy wasterminated because of hispoor performance(i.e., hisaleged failureto collect
money owed to Olympic, hisalleged failureto visit customers and his alleged failure to generate new
business) wastestimonial in nature. (N.T. 40-42, 96, 110). Even assuming arguendo that Reddy was
terminated because his performance, Reddy could haveintentionally engaged in this conduct in order to
cause histermination and avoid therestrictive covenant. Here, it does not appear that Olympic discarded
itsright to protect its customer goodwill when it terminated Reddy. Rather, the circumstances of this case
doweighinfavor of striking aba ance between protecting Olympic’ scustomer goodwill without imposing

an undue hardship on Reddy.

"1n Brobston, the court denied the employer’s preliminary injunction where the employer had
sought to enforce a two year restrictive covenant because the emplyer had fired the employee for failure
to perform in amanner which promoted the employer’ s legitimate business interests. 446 Pa.Super. at
532, 667 A.2d at 735. The court stated that “it is unreasonable as a matter of law to permit the
employer to retain unfettered control over that which it has effectively discarded as worthlessto its
legitimate business interests.” 1d.
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However, Olympic has not demonstrated that theinformation it seeksto protect, mainly
its prices and customer ligts, is particular or unique to its business and deserves protection as atrade secret
or asconfidentia information. 1n Eeight, thiscourt distinguished the need to protect businessrelationswith
itslegal clientsand candidates from protecting the confidentiality of the identities of those clientsand
candidates and held that the latter were not “trade secrets.” dip op. at 21-23. It stated that “[t]hough
confidential customer datamay be entitled to protection asatrade secret, ‘ customer lists[are] at the very

periphery’ of trade secret law.” 1d. at 21 (citing Renee Beauty Salonsv. Blose-V enable, 438 Pa.Super.

601, 604, 652 A.2d 1345, 1347 (1995))). Seedso, Carl A. Colteryahn Dairy v. Schneider Dairy, 415

Pa. 276, 283, 203 A.2d 469, 473 (1964)(stating that “[ €] quity will not protect mere names and addresses

easlly ascertainable by observation or reference to directories.”); Fidelity Fund, Inc. v. DiSanto, 347

Pa.Super. 112, 120, 500 A.2d 431, 436 (1985).

Determining whether anemployer’ scustomer listisareentitled to protection astrade secrets
depends on whether they are* the particular secrets of the complaining employer, not generd secretsof the
tradeinwhich heisengaged.” Bettinger, 455 Pa. at 105-06, 314 A.2d at 299. Recently, our Superior
Court recognized that customer lists and other data compilations gathered by an employer through a
material investment of time and expense may qualify astrade secrets and/or confidential information,

protectible through injunctive relief. A.M. Skier Agency, Inc. v. Gold, 747 A.2d 936, 939-940

(Pa.Super.Ct. 2000). Seealso, Spring Steels, Inc. v. Molloy, 400 Pa. 354, 358-60, 162 A.2d 370, 372-

73 (1960)(determining that aformer employee may use non-confidential customer lists gained through
genera sourcesathough hemay not use confidential information peculiar to hisemployer’ sbusinessand

acquired therefrom.); Harsco Corp. v. Klein, 395 Pa.Super. 212, 218, 576 A.2d 1118, 1121 (stating that
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theidentities of theemployer’ scustomerswere not confidentia where thoseidentities“would be generaly
knownto all firmsin the samebusinessas’ the employer). In addition, the plaintiff-employer bearsthe
burden of demonstrating that theinformation sought for protection isatrade secret and that the employee
misappropriated theinformation in violation of the contract or the confidentia relationship. Feight, dip op.

at 21 (citing Fidelity Fund, Inc., 347 Pa.Super. at 121, 500 A.2d at 436).

Olympic did not demonstrate that it invested time, effort or resources to cultivate its
customer list. Nor, did Olympic show why and how its prices constitute atrade secret. (SeeN.T. 30-34).
Rather, thisinformation can be obtained by asking its customers how much they pay for pizzaboxesand
other paper products, and then, acompetitor like Dubin will seek to beat thoseprices.”” (Seeld). Further,
customer service representatives and purchasing agents, who were not under any restrictive covenant, had
accessto this sameinformation because they had accessto thecomputers. (N.T. 19-21, 54-56, 76-77).
Though Olympic did show that itsbusinesswashighly competitive and sensitiveto prices, thiscourt cannot
now concludethat its price lists or customer lists merits protection as atrade secret or as confidentia
information. Nonetheless, the Employment Agreement doesrequiretheemployeetoreturndl of Olympic’'s
property upon termination of theemployment. (Exhibit P-1, at 3). Pursuant to this Agreement, Olympic
doesretain aproprietary interest in itsprice books, customer listsand other records. Id. Therefore, inthe
interestsof reaching an equitableresult, Reddy and/or thoseworking in concert with him must return any

price books, customer listsor other recordswhich rightfully belong to Olympic, so long as Reddy currently

2This competition for better prices provides another reason for restricting defendants from
soliciting certain customers of Olympic and undermining the goodwill established by Reddy on
Olympic’s behalf.
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has these items in his possession.

. Olympic IsEntitled To A Preliminary Injunction Enforcing the Restrictive Covenant
as M odified.

Having resolved that the restrictive covenant meetsthe three-part test for reasonableness
and isprimafacie enforceable, this court must till determine whether Olympic isentitled to apreliminary
injunction to enforce the covenant. This determination usually turns on the potentia for irreparable harm,
absent an injunction. Harsco Corp., 395 Pa.Super. at 220, 576 A.2d at 1122 (affirming order denying
preliminary injunction where restrictive covenant could not be enforced by apreliminary injunction where
plaintiff failed to show likelihood of immediate and irreparable harm).

A preliminary injunctionisregarded as* an extraordinary remedy and may only be granted

if theplaintiff hasestablished aclear right totherelief sought.” Sojav. Factoryville Sportsmen’sClub, 361

Pa.Super. 473,477,522 A.2d 1129, 1131 (1987). Thepurposeof apreliminary injunctionisto preserve
the status quo asit exist or previoudy existed before the acts complained of, thus preventing irreparable

injury or grossinjustice. Maritrans GP, Inc. v. Pepper, Hamilton & Scheetz, 529 Pa. 241, 259, 602 A.2d

1277, 1286 (1992). Further, the moving party must establish the following requisite elements:

Q) that relief is necessary to thwart immediate and irreparable harm which
could not be remedied by damages,

2 that greater injury will result by refusing the injunction than by granting
it;

3 that the injunction will restore the parties to the status quo as it existed
immediately before the alleged wrongful conduct;

4 that the injunction is reasonably suited to abate such activity;
and

(5) that the plaintiff’sright to relief is clear.

Schoal Didtrict of Wilkinsburg v. Wilkinsburg Education Association, 542 Pa. 335, 338, 667 A.2d 5, 6
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(1995); Valley Forge Historical Society v. Washington Memorial Chapel, 493 Pa. 491, 500, 426 A.2d

1123, 1128 (1981); New Castle Orthopedic Associates v. Burns, 481 Pa. 460, 464, 392 A.2d 1383,

1385 (1978). Theserequisite dements“are cumulative, and if one element islacking, relief may not be

granted.” Norristown Mun. Waste Authority v. West Norriton Twp. Mun. Authority, 705 A.2d 509, 512

(Pa.Cmwlth. 1998).

Here, Olympichasdemongtrated that Reddy viol ated therestrictive covenant by knowingly
soliciting Olympic’ scustomersinviolation of the Agreement. (N.T. 137-38). Such proof establishesthe
requisite element of irreparable harm. As noted by the Pennsylvania Supreme Couirt,

[i]t isnot the initial breach of a covenant which necessarily establishes the
existence of irreparable harm but rather the threat of the unbridled continuation
of the violation and the resultant incal cul able damage to the former employer’s

business that constitutes the justification for equitable intervention.

John G. Bryant Co., 471 Pa at 7,369 A.2d at 1167. Seeaso, Rollins Protective Services Co. v. Shaffer,

383 Pa.Super. 598, 603, 557 A.2d 413, 415 (1989)(stating that “  unwarranted i nterference with customer
relationships’ would constitute athreat of irreparable harm.”).

Moreover, the balance of harmswaivesin favor of granting theinjunction sinceitsdenid
could permit Reddy and Dubin to exploit and undermine certain of Olympic's customer relationships. On
the other hand, granting theinjunction, asmodified, would most likely not prevent Reddy or Dubin from
making aliving since there appear to be many other companiesin Philadel phia, Pennsylvaniaand the
surrounding areaswhom they can solicit for the paper business other than those compani eswhose accounts
Reddy had handled on Olympic’ sbehdf. Further, apreliminary injunction where Reddy and Dubin would

be prohibited from contacting those companies would restore the status quo that existed before Reddy had
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contacted them after his employment had ended with Olympic. 1t seemsclear that Olympic should prevail
on the merits since Reddy’ sactionson Dubin’ sbehalf appear to violatethe restrictive covenant whichiis
primafacie enforceable in equity, once modified by the court.
CONCLUSIONSOF LAW

1 Theredtrictive covenant wasancillary to Reddy’ schangein employment statusto asales
representative at Olympic and was supported by adequate consideration.

2. Enforcement of the modified restrictive covenant is necessary to protect the goodwill that
Reddy established with the 14 customers on Olympic’s behalf.

3. The modified restrictive covenant is reasonable in duration and geographic scope.

4, If Reddy, and those working in concert with him at Dubin, continueto solicit Olympic’'s
customerswithwhom heestablished rel ationshipson Olympic’ sbehdf, Olympicwill sufferimmediateand
irreparable harm that cannot be compensated by monetary damages.

5. A greater injury will occur from denying the preliminary injunction than from partially
granting the injunction.

6. Aninjunctionwill restorethe partiesto the tatus quo asit existed before Reddy’ swrongful
conduct.

7. Reddy’ ssolicitation of Olympic's customersisan actionable wrong and an injunction
prohibiting Reddy and Dubin from dealing with the 14 customersis reasonably suited to abate that wrong.

8. Olympic’sright to relief isclear.

0. Olympic' spricelistsand customer listsdo not congtitute trade secretsand do not deserve

protection asconfidentia information, but Olympic’ sproprietary interest intheseitemsshoul d berespected.
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Therefore, Reddy and/or Dubin should return to Olympic those items if any exist in their possession.
10.  Theseconclusonsrequirethat the court partialy grant Olympic's Petition for Preliminary
Injunction. The court’s Order prohibits Reddy, Dubin, and those acting in concert with them, from
soliciting, contacting or otherwise engaging in businessrelationswith the specifically named 14 customers
until six months after the effective date of Reddy’ s termination from Olympic on September 15, 2000.%
Onthebasisof therecord, the court will enter acontemporaneous Order Granting, in part,
and Denying, in part, the Petition for Preliminary Injunction. The court will condition the Order on
Olympic’ sfiling abond or depositing legd tender with the Prathonotary in the amount of $25,000.00 within

five (5) days of the date of this Order. PaR.C.P. 1531(b).

BY THE COURT,

ALBERT W. SHEPPARD, JR., J.

B3At the preliminary injunction hearing, the parties stipulated that Reddy’ s termination date was
September 15, 2000. (N.T. 65-66).
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