IN THE COURT OF COMMON PLEASOF PHILADELPHIA COUNTY
FIRST JUDICIAL DISTRICT OF PENNSYLVANIA
CIVIL TRIAL DIVISION

EUGENE J. RADER, ' MARCH TERM, 2000
Plaintiff : No. 1199
V. . COMMERCE PROGRAM

TRAVELERSINDEMNITY COMPANY
OF ILLINQIS, ET AL,

Defendants . Control No. 110551

OPINION

Presently beforethis court isthe Motion for Judgment on the Pleadings (“Motion”) of defendant,
Traveers Indemnity Co. of Illinois (* Travelers’), asto the cross-clam of William B. Strine, Walter M.
Strineg, and Wdter M. Strine, J., individudly and trading and doing business as Commonwedth Red Edtae
Investorsand as MediaRed Estate Company (collectively the“ Strine defendants’). At issueiswhether
the Strine defendantsimproperly asserted a cross-claim against Travelers because Travelers' alleged
ligbility to plaintiff, Eugene J. Rader (“Rader”) isunrelated to Rader’ s claim againgt the Strine defendants.

For the reasons set forth in this Opinion, the Motion is granted and the Strine defendants cross-
claim against Travelersis dismissed.

BACKGROUND

Thisaction arises out of afirelosswhich occurred on March 14, 1998, destroying the Hoagie Hut
—Rader’ sdelicatessen businesslocated in Media, Pennsylvania. The premiseswere and are owned by
the Strine defendants, the landlord. Compl. a 119. On account of the fire, the premises and its contents

were destroyed and rendered untenable and unusable. Id. at §17. Since thefire, plaintiff has not



conducted his business at the premises. 1d. at 1 18.
Rader asserted several counts against Travelers, but Rader’ s only remaining counts against
Travelersarethe count for breach of fiduciary duty and good faith (Count I) and the count for statutory bad

faith, pursuant to 42 Pa. C.S.A. 88371, (Count I11). SeeRader v. Travelers Indemnity Co. of Illinais,

March 2000, No. 1199, dip op. at 2-4 (C.P. Phila. Sept. 25, 2000)(Herron, J.) (hereinafter “Rader 17).
Rader’ sclaims againgt Travelers arise from the insurance policy it had with Travelers, policy no. 1-680-
369R693-7-TIL-98, which purportedly insured plaintiff inter alia for its building on the premises, its
business property, businessincome, businessinterruption losses and damages caused by fire damage.
Compl. a 20. Thegravamen of theseclaimsisthat Travelers agents represented and assured Rader
that hisclamswould be processed without the need for Rader to be independently represented, that Rader
relied upontheagents advice, that Travelersknew of thisrdiance, but that Travelersfailed to advise Rader
of hisclamsfor benefitsunder theinsurance policy and failed to maketimely paymentsof benefits, aswell
asactingin“bad faith” in faling to make rental payments despite knowledge that the landlord intended to
evict Rader. 1d. at 11 26-28, 32-34, 41, 47.

Rader also asserted several causes of action against the Strine defendants, but only Count VI
under the UTP/CPL remains, wherethe other counts were barred by the doctrine of resjudicata pursuant

to aconfessed judgment action. See Rader v. Traveers Indemnity Co. of Illinois, March 2000, No. 1199,

dip op. at 8 (C.P. Phila. Oct. 25, 2001)(Herron, J.) (hereinafter “Rader I1”). The gravamen of the
remaining claim against the Strine defendants arisesfrom their alleged failure to repair or rebuild the
premises despite all eged representations by William B. Strine and in breach of the obligations under the

lease. Compl. at 11 11-13, 56-71.



The Strine defendantsfiled an Answer with New Matter, asserting across-clam againg Travelers,
pursuant to Rule 2252 (d) of the PennsylvaniaRulesof Civil Procedure. Theonly allegations asserted by
the Strine defendants against Travelers are stated as follows:

105. Answering defendant avers by way of further defense that if plaintiff

sustained injuries or damages as alleged in plaintiff’s complaint, all of
which injuries and damages are specifically denied, then said injuries or
damages were not the result of any acts and/or omissions on the part of
answering defendant, but rather, defendant, [ Travelers] is primarily liable

for any damages which may have been suffered by plaintiff which are
subsequently established at the time of trial.

106. If asaresult of the matter aleged in plaintiffs' complaint and the answers
thereto, answering defendant may be held liable for all or part of such
injuries or damages as plaintiff may have suffered and which may be
subsequently established at the time of trial, then defendant, [Travelers)
asthe party primarily liable for such injuries or damagesis liable to
[the Strine defendants], by way of contribution and/or indemnification
for all such injuries or damages as they may suffer and they therefore
assert in this action his right to such indemnification and/or contribution.
Strine Defendants’ Answer with New Matter, 9 105-106. Travelers denies these allegations as
conclusions of law. Travelers' Reply, 11 105-106.
LEGAL STANDARD
Rule 1034 of the Pennsylvania Rules of Civil Procedure [“Pa.R.C.P.”] providesthat “[a]fter the
relevant pleadings are closed, but within such time as not to unreasonably delay thetrial, any party may
move for judgment on the pleadings.” Pa.R.C.P. 1034(a). Onamotion for judgment on the pleadings,
whichissmilar to ademurrer, the court accepts astrue dl well-pleaded facts of the non-moving party, but
only thosefacts specifically admitted by the nonmoving party may be consdered againgt him. Mellon Bank

v. National Union Ins. Company of Pittsburgh, 2001 WL 79985, at *2 (Pa.Super.Ct. Jan. 31, 2001).




However, “neither party will be deemed to have admitted conclusionsof law.” Id. Seeaso, Flamer v.

New Jersey Transit Corp., 414 Pa.Super. 350, 355, 607 A.2d 260, 262 (1992)(“While atrial court

cannot accept the conclusionsof law of ether party when ruling onamotion for judgment onthe pleadings,
itis certainly free to reach those same conclusions independently.”)(citations omitted).

Inruling onamotion for judgment on the pleadings, the court should confineitself to the pleadings,
such asthe complaint, answer, reply to new matter and any documents or exhibits properly attached to

them. Kelly v. Nationwide Ins. Co., 414 Pa.Super. 6, 10, 606 A.2d 470, 471 (1992). See aso,

Kotovosky v. Ski Liberty Operating Corp., 412 Pa.Super. 442, 445, 603 A.2d 663, 664 (1992). Such

amotion may only be granted in caseswhere no materid factsare a issueand thelaw is so clear thet atrid

would be afruitless exercise. Ridgev. State Employees Retirement Board, 690 A.2d 1312, 1314 n.5

(Pa.Commw.Ct. 1997)(citations omitted).
DISCUSSION

InTravelers present Motion, it assertsthat Rader’ sallegationsagaingt it are separate and distinct
from hisallegations against the Strine defendants and that the alleged liabilities of itself and the Strine
defendants do not arise out of the same transactions or occurrences. Motion, 114, 15. The Strine
defendants, inturn, assert that Rader’ sclaim against themsalvesis“adirect result of Travelers fallureto
maketimely paymentsunder itspolicy of insurance” and that the dleged liabilitiesdo arise out of the same
set of transactionsand/or occurrencessincetheseliabilitiesariseout of Travelers' allegedfailureto honor
its obligations with Rader under Rader’ insurance policy. Strine Defendants' Answer to the Motion, 1
4, 15.

Thiscourt now holdsthat the Strine defendants’ cross-clamagaingt Travelersisimproper because
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the aleged lidbilitiesinvolve separate and distinct causes of action where the ligbility against the Strine
defendants arises out of the lease and William B. Strine' s dleged misrepresentationsto repair and replace
the building, while Travelers dleged ligbility arisesout of itsinsurance policy with Rader and itsfailureto
make timely payments of benefits.

Rule 2252 of the Pennsylvania Rules of Civil Procedure governsthe defendant’ sright tojoinan
additiond party or to fileacross-claim against an additiona defendant. Therule sates, in relevant part,

that:

(a) Except as provided by Rule 1706.1, any defendant or additional defendant may
join as an additional defendant any person, whether or not a party to the action, who
may be

(2) solely liable on the plaintiff’s cause of action, or

(2) liable over to the joining party on the plaintiff’s cause of action, or

(3) jointly or severally liable with the joining party on the plaintiff’'s

cause of action, or

(4) liable to the joining party on any cause of action arising out of the

transaction or occurrence or series of transactions or occurrences upon

which the plaintiff’s cause of action is based.

* * * *

(d) If the person sought to be joined is a party, the joining party shall, without
moving for severance or the filing of a praecipe for awrit or acomplaint, assert

in the answer as new matter that such party is aone liable to the plaintiff or liable
over to the joining party or joining party or jointly or severally liable to the plaintiff
or liable to the joining party directly setting forth the ground therefor. The case shall
proceed thereafter asif such party had been joined by awrit or a complaint.

PaR.C.P. 2252. Therule“isbroadly construed to effectuate the purpose of avoiding multiple lawsuits by

settling, in oneaction, dl claimsarising from transactions or occurrences which gave riseto the plaintiff’s

complaint.” Goodman v. Kotzen, 436 Pa.Super. 71, 78, 647, A.2d 247, 250 (1994)(citing Olson v.

Grutza, 428 Pa.Super. 378, 389, 631 A.2d 191, 196-97 (1993)).



Further, where thejoining defendant allegesthat the additiona defendant was (1) doneliableto
the plaintiff; (2) jointly or saverdly liable with thejoining defendant, i.e., for contribution; or (3) liable over
to thejoining defendant by way of indemnification, pursuant to Rule 2252(a)(1)-(3), theright tojoin an
additional defendant on any of these groundsislimited by therulethat “liability must be premised uponthe

same cause of action aleged by the plaintiff in hisor her complaint.”  Gordon v. Sokolow, 434 Pa.Super.

208,214,642 A.2d 1096, 1099 (1994)(citationsomitted). The phrase*” causeof action” hasbeen broadly

construed to mean the harm of which the plaintiff complains. Garrett Elecs. Corp. v. Kampel Enterprises,

Inc., 382 Pa.Super. 352, 354, 555 A.2d 216, 217 (1989). However, the Pennsylvania Supreme Court
only required that the “ additiona defendant’ sligbility [be] related to the origind clam which plantiff asserts

against the original defendant.” Somers v. Gross, 393 Pa.Super. 509, 514, 574 A.2d 1056, 1058

(1990)(quoting Incallingo v. Ewing, 444 Pa. 263, 290, 282 A.2d 206, 220 (1971)). Nonetheless, joinder

isnot permissble*where alegations contained in the origind complaint and alegations contained inthe
joinder complaint relate to different harmsto be proven with different evidence asto different occurrences
happening at different times.” Gordon, 434 Pa.Super. at 215, 642 A.2d at 1100. The samerulewould
apply to cross-claims because they fall under subsection (d) of Rule 2252.

In Garrett Elecs., whichisfactualy ana ogousto the present case, the lessee had commenced an
action againgt itslessorsto recover for property damaged and business | osses sustained when the roof
collgpsed on the demised premises. 1d. at 353, 555 A.2d at 216. Thelessee had origindly filed aseparate
action againgt itsinsurer; asuit which was settled without payment of any money. Id. at 353, 555A.2d at
217. Then, with the lessee’ s approval, its insurance company and broker were joined as additional

defendantsin the action against thelessors. 1d. at 353, 555 A.2d at 216. Theinsurance company filed



preliminary objections, seeking dismissd of thejoinder complaint, which thetria court sustained. Id. The
Pennsylvania Superior Court affirmed the dismissal of the defendants' joinder complaint against the
insurance company, finding that the aleged breach of the duty of theinsurance company wasdifferentin
kind and intime from the alleged breach of the duty of the defendant lessors. 382 Pa.Super. at 355, 555
A.2d at 217-18. Thecourt had determined that “[t]he plaintiff-lessee’ saction against itslessorshad been
based upon the aleged negligence in the maintenance of the demised property, [whil€] [t]he defendant-
lessorssought to forcetheplaintiff to litigate in the same action theinsurance coverageissue.” Id. at 355,
555 A.2d at 217. Theinsurance coverageissuewas deemed distinct from themaintenance of the premises
by thelandlord. 1d.

Here, theremaining clam againg the Strine defendants, i.e., the UTP/CPL clam, arisesfrom the
alleged obligation inthe lease to repair and/or rebuild the building after thefire, aswell asWilliam B.
Strine salleged misrepresentationsthat the Strine defendantswoul d rebuild and cooperatein therebuilding
of thepremises. Compl., 11168-71.! Additionally, Rader’ sremaining clamsagaing Travelers arisesfrom
itsobligations under theinsurance policy anditsagents' aleged representationsto Rader. Though Rader’s

claimsdo derivefrom the samenucle of facts, i.e., the occurrence of thefireto plaintiff’s premises, this

!It is not apparent to the court how Rader’s UTP/CPL claim against the Strine defendants
asserts a misrepresentation on a personal services contract since it involves acommercial lease. See 73
P.S. 8§ 201-9.2 (providing for a private right of action for “[a]ny person who purchases or |eases good
or services primarily for personal, family or household purposes.”)(emphasis added); Cumberland
Valley School Dist. v. Hall-Kimbrell Envtl. Servs., Inc., 433 Pa.Super. 38, 42-43, 639 A.2d 1199,
1201-02 (1994)(holding that school district may not maintain a private right of action on behalf of its
taxpayers and students and that the school district’s purchase of asbestos abatement services was not
primarily for personal, family or household purposes under the UTP/CPL). However, the merit of that
clam is not before this court in the present motion and this issue has not been raised by any party.
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smilarity does not mean that the Strine defendants' cross-claim against Travelersisproper. Rather, like
Garrett Elecs,, the duties of the Strine defendants are distinct from the duties of Travelersand the causes
of action area so separate and distinct. The court finds that the Strine defendants' cross-claim against
Travelersisimproper. Therefore, Travelers Motion is granted.
CONCLUSION
For the reasons set forth above, this court is granting Travelers Motion for Judgment on the

Pleadingsand dismissing the Strinedefendants’ cross-clam againg Travelers. A contemporaneous Orde,
consistent with this Opinion, will issue.

BY THE COURT,

JOHN W. HERRON, J.

Dated: January 17, 2002



IN THE COURT OF COMMON PLEASOF PHILADELPHIA COUNTY
FIRST JUDICIAL DISTRICT OF PENNSYLVANIA
CIVIL TRIAL DIVISION

EUGENE J. RADER, ' MARCH TERM, 2000
Plaintiff : No. 1199
V. : COMMERCE PROGRAM

TRAVELERSINDEMNITY COMPANY
OF ILLINQOIS, ET AL.,

Defendants : Control No. 110551

ORDER

AND NOW, this__17th _ day of __January , 2002, upon consideration of the Motion

for Judgment on the Pleadings of defendant, Travelers Indemnity Company of Illinois, seeking to dismiss

the cross-claim of co-defendants, William B. Strine, Walter M. Strine, and Walter M. Strine, Jr.,

individually and trading and doing busi ness asCommonwealth Real Estate Investorsand asMedia Real

Estate Company (collectively the* Strinedefendants’), the Strinedefendants Response, dl other matters

of record and in accord with the Opinion being filed contemporaneoudy with this Opinion, it is hereby

ORDERED that theMotionisGranted and the Strine defendants’ cross-claim against Travelers, inthe

form of new matter, is Dismissed.

BY THE COURT,

JOHN W. HERRON, J.



