IN THE COURT OF COMMON PLEAS OF PHILADELPHIA COUNTY
FIRST JUDICIAL DISTRICT OF PENNSYLVANIA
TRIAL DIVISION-CIVIL

	
MELROSE CREDIT UNION

Plaintiff
	
:
:
:
:
	
July Term, 2017 
Case No. 02836 

	v.
	:
:
	Commerce Program 


	OSARK TRANS, INC., 
 
ANIL SHARMA and ATUL KAMATH

Defendants
	:
:
:
:
:
	


Control No. 18083648 




ORDER
	AND NOW, this _____ day of January, 2019, upon consideration of the petition to strike or open confession of judgment and for a stay of execution, and the response in opposition, it is ORDERED that the petition is GRANTED-IN-PART and DENIED-IN PART as follows:
I. The petition to strike is granted as to individual defendant/guarantor Atul Kamath, and the confession of judgment is STRICKEN as to this defendant.
II. The remainder of the petition to strike or open judgment by confession is DENIED.
								BY THE COURT,


								____________________
								GLAZER, J.




MEMORANDUM OPINION
On July 26, 2017, plaintiff, Melrose Credit Union (“Lender”), entered judgment by confession against individual defendants Anil Sharma and Atul Kamath, and against corporate defendant Osark Trans, Inc.  The judgment was entered upon a promissory note which the defendants had executed on July 10, 2014.  The promissory note identified all defendants as borrowers (hereinafter, the “Borrowers”), and contained a cognovit clause empowering Lender to confess judgment against them.[footnoteRef:1]  In addition, the promissory note contained a personal guaranty which individual defendants Anil Sharma and Atal Kamath executed as “Guarantors” to the underlying indebtedness of Borrowers.[footnoteRef:2]  Finally, the parties executed a “Security Agreement” whereby Borrowers and Guarantors granted to Lender an interest in certain collateral property, including a Taxi Cab Medallion, No. P—697.   [1:  Promissory Note, Exhibit A to the complaint-in-confession-of-judgment, pp. 1, 6.]  [2:  Id., p. 7.] 

 On August 24, 2017, Borrowers and Guarantors filed the instant petition to strike or open confession of judgment and for a stay of execution.  
THE PETITION TO STRIKE
A petition to strike a judgment may be granted only for a fatal defect or irregularity appearing on the face of the record….
A fatal defect on the face of the record denies the prothonotary the authority to enter judgment….  When deciding if there are fatal defects on the face of the record for the purposes of a petition to strike … a court may only look at what was in the record when the judgment was entered.[footnoteRef:3]  [3:  Green Acres Rehab. & Nursing Ctr. v. Sullivan, 113 A.3d 1261, 1267–68 (Pa. Super. 2015).] 

Borrowers/Guarantors argue that the record is fatally flawed and the judgment should be stricken because the cognovit clause was initialized only by one of the individual Borrowers/Guarantors, Anil Sharma, but not by the other, Atul Kamath.  They argue that since Borrowers and Guarantors are separate parties, the cognovit clause should contain the initials of corporate Borrower (Osark Trans, Inc.), of individual Borrowers (Anil Sharma and Atal Kamath), and of personal Guarantors (Anil Sharma and Atal Kamath).  
A review of the pertinent section of the promissory note reveals that a single line marks the place where “Borrower’s and Other Obligor’s initials” may be affixed.[footnoteRef:4]  In this case, individual defendant Anil Sharma affixed his initials once upon that single line.  The court finds that the single set of initials “A.S.” suffices to bind to the cognovit clause not only Anil Sharma as an individual Borrower and as an individual Guarantor, but also the corporate borrower, Osark Trans, Inc.  To find otherwise would imply that individual defendant Anil Sharma should have affixed his initials “A.S.” three times: once in his capacity as the individual borrower, a second time in his capacity as an individual Guarantor, and a third time in his capacity as the president of the corporate Borrower.  Although “Pennsylvania applies a … strict standard to establish the validity of a cognovit clause,”[footnoteRef:5] this court finds that the absence of two additional sets of identical initials does not constitute a fatal flaw in the record, and cannot require striking this confession of judgment.  The court finds that as to individual defendant Anil Sharma, his failure to provide two additional sets of identical initials cannot constitute a fatal flaw in the record because he was acting simultaneously as an individual Borrower, as an individual Guarantor, and as the president of the corporate Borrower. [4:  Promissory Note, Exhibit A to the complaint-in-confession-of-judgment, p. 5.]  [5:  Graystone Bank v. Grove Estates, LP., 58 A.3d 1277, 1282 (Pa. Super. 2012).] 

Next, the court will address whether Borrower/Guarantor Atul Kamath is similarly bound to the warrant-of-attorney.  
An examination of the warrant-of-attorney reveals that only individual Borrower/Guarantor Anil Sharma affixed his initials upon the line provided by Lender.  This court has already determined that the single set of initials affixed by individual Borrower/Guarantor Anil Sharma are sufficient to bind the corporate Borrower, as well as Anil Sharma himself in his dual capacities as an individual Borrower and Guarantor.  However, the initials affixed by Anil Sharma do not necessarily bind to the warrant-of-attorney the other individual Borrower/Guarantor, Atul Kamath.  Thus, the court must determine whether the latter is similarly bound.  Preliminarily, the court notes that “[t]he task of interpreting a contract is generally a question of law to be decided by a court rather than a jury.”[footnoteRef:6]   [6:  O'Boyle v. J.C.A. Corp., 538 A.2d 915, 917 (Pa. Super. 1988).] 

	In this case Lender, as the drafter of the promissory note-and-guaranty, provided that the warrant-of-attorney be initialed with the “Borrower’s and Other Obligor’s initials.”[footnoteRef:7]  The court interprets this language as requiring that all individual Borrowers/Guarantors, while acting in various capacities, each affix at least one set of their initials in the space provided by Lender.  To conclude otherwise would require the court to improperly accept that the initials of individual Borrower/Guarantor Anil Sharma had the power to bind individual Borrower/Guarantor Atul Kamath.  Here however, the court could not find any evidence showing that individual Borrower/ Guarantor Anil Sharma was acting on behalf of Atul Kamath when he, alone, placed his initials below the warrant. [7:  Promissory note, p. 5, Exhibit A to the complaint-in-confession-of-judgment.  (Emphasis supplied).] 

Next, the court must determine whether Atul Kamath, having executed the promissory note and guaranty, but having failed to affix his initials under the warrant, is nevertheless bound thereunder.  A case decided by the Pennsylvania Supreme Court offers guidance.   In Franklin Interiors v. Wall Of Fame Management Co., Inc.[footnoteRef:8] (“Franklin”), appellee Wall of Fame, as the “Drafter” of a contract, entered judgment by confession against Franklin Interiors, the “Draftee.”   Draftee filed a petition to strike the judgment.  The Court of Common Pleas found that the contract contained language requiring the agreement to become effective only upon written approval by the Draftee.[footnoteRef:9]   The trial court then noted that the signature of Draftee was missing from the contract; therefore, it struck the judgment because the condition precedent requiring approval by Draftee had not been satisfied.[footnoteRef:10]  Subsequently, the Drafter of the contract appealed to the Pennsylvania Superior Court which reversed the order of the trial court.  At last, the Draftee appealed the Superior Court’s decision, and the Pennsylvania Supreme Court granted allocator.  Reversing, the Supreme Court held that “the formation of a valid contract was expressly conditioned upon the written approval of [Draftee].”  Next, the Supreme Court noted that the contract at issue lacked the signature of Draftee, and thus lacked the Draftee’s written approval.  Specifically, the Supreme Court explained that— [8:  Franklin Interiors v. Wall of Fame Management Co., Inc., 511 A.2d 761 (Pa. 1986).]  [9:  Id. at 762.]  [10:  Id.] 

[i]t has always been the law that only the party against whom the warrant is intended to bind must sign it …. [and] no assumption can be made that the … [draftee] assented to the warrant because … [the warrant] expressly conditioned acceptance of all the contract terms upon its execution of the document.[footnoteRef:11] [11:  Id. at 763. ] 


The Supreme Court concluded that the Drafter—

[n]ot having followed its own conditions of acceptance … cannot now rely on this confession of judgment clause and the trial court properly struck the judgment.[footnoteRef:12]    [12:  Id., 538 A.2d at 601.] 


This court finds that the reasoning in Franklin is applicable here, even though in Franklin the obligor did not sign execute an approval, whereas in this case the two Borrowers/Guarantors did sign the promissory note-and-guaranty.  The court reaches this conclusion because Lender, by including in the document a provison for the initials of both Borrowers/Guarantors, intended to perfect any direct relation between the signatures of both Anil Sharma and Atul Kamath on one side, and the warrant-of-attorney on the other.  In other words, Lender required both individual defendants to signal in no uncertain terms that they agreed to be bound to the warrant-of-attorney.   However Lender, having intended to bind the two defendants through their initials, failed to obtain those of Atul Kamath, and consequently failed to establish a direct relation between Atul Kamath’s signature and the warrant-of-attorney.[footnoteRef:13]  This court finds that Lender improperly confessed judgment against Atul Kamath, and the judgment against him is stricken.         [13:  The requisite signature of an obligor must bear a direct relation to the warrant of attorney and must not be implied.  L.B.Foster Co. v. Tri—W Construction Co., 186 A.2d 18, 20 (Pa. 1962).   ] 

	Next, the petition asserts that the judgment should be stricken because it contains amounts that are un-authorized and/or grossly overstated.  According to the petition, Lender represented in the course of negotiations that it would eventually write-down the face amount of the promissory note to $135,000.00, and reduce the monthly payments accordingly.[footnoteRef:14]  This challenge to the judgment is rejected because Borrowers have failed to identify any contractual provison showing that the parties had agreed to a future reduction of the principal and monthly payments.  For this reason, this challenge to the judgment is rejected.[footnoteRef:15]     [14:  Petition to Strike, ¶¶ 28, 75.]  [15:  In their petition to open the judgment, Borrowers and Guarantor assert the same argument –that is, Lender seeks to collect excessive amounts.  See, petition to open, ¶¶ 93-95.  This defense is likewise rejected because to open a confessed judgment, “[t]he petitioning party bears the burden to producing sufficient evidence to substantiate its alleged defenses.”  Haggerty v. Fetner, 481 A.2d 641, 644 (Pa. Super. 1984).  In this instance, the assertion that Lender seeks to collect excessive amounts is rejected because Borrowers and Guarantor have not offered any evidence in support of their contention.   ] 

	The petition to strike asserts that the record is fatally flawed because Lender is a federal credit union under conservatorship, and only the conservator has standing to confess the judgment.  This argument is rejected because section 1786(h) of the United States Code instructs that a conservator “may … take possession and control of the business and assets of any insured credit union.”[footnoteRef:16]  The above-quoted language is merely permissive or discretionary: it does not strip Lender of its standing to collect from Borrowers and Guarantor, nor does it prevent the conservator to take immediate possession of any assets as may be received by Lender. [16:  12 U.S.C.A. § 1786(h) (emphasis supplied).] 

	Finally, the petition asks this court to strike the judgment as against Guarantor Anil Sharma because his personal guaranty is devoid of a warrant-of-attorney.  In Pennsylvania— 
[a] warrant of attorney to confess judgment must be self-sustaining and to be self-sustaining the warrant must be in writing and signed by the person to be bound by it.  The requisite signature must bear a direct relation to the warrant of attorney and may not be implied.[footnoteRef:17] [17:  L. B. Foster Co. v. Tri-W Const. Co., 186 A.2d 18, 20 (Pa. 1962).] 


Where [an agreement] … contains a warrant of attorney, the signature of the [party against whom the warrant is enforced] … must bear such direct relation to the provision authorizing the warrant as to leave no doubt that the … [party] signed, conscious of the fact that he was thereby conferring upon … [another] a warrant to confess judgement against him for a breach….[footnoteRef:18] [18:  Frantz Tractor Co. v. Wyoming Valley Nursery, 120 A.2d 303, 305 (Pa. 1956).] 


	In this case, the promissory note contains a warrant-of-attorney spanning pages 4-5 of the document.  The warrant is printed in bold capital letters, and, as explained supra, was initialized by Anil Sharma in his capacity as an individual Borrower and as the president of the corporate Borrower.  Next, on page 6, Anil Sharma executed the promissory note in the same capacity, and immediately thereafter, on page 7, executed a personal guaranty.  The bolded and capitalized text on pages 4-5, the initials thereunder, and the signatures affixed in the two consecutively ensuing pages, lead to the conclusion that Anil Sharma consciously conferred upon Lender a warrant to confess judgment.  The signature of Anil Sharma on the personal guaranty does bear a direct relation to the warrant, and for this reason the last challenge to the validity of the judgment is rejected.       
THE PETITION TO OPEN
A petition to open a confessed judgment “may be granted if the petitioner (1) acts promptly, (2) alleges a meritorious defense, and (3) can produce sufficient evidence to require submission of the case to a jury.”[footnoteRef:19] [19:  Hazer v. Zabala, 26 A.3d 1166, 1169 (Pa. Super. 2011).] 

[bookmark: _GoBack]	In the petition to open, Borrowers/Guarantors aver that Lender impaired the value of their collateral by practicing “unsound lending practices.”[footnoteRef:20]   Specifically, Borrowers and Guarantor aver that the unsound lending practices employed by Lender caused an initial yet artificial and unreasonable rise in value of the collateral, only to cause the same value to subsequently deflate and collapse.[footnoteRef:21]  However, Borrowers/ Guarantors have not offered any evidence that Lender engaged in unsound lending practices resulting in the collapse of the collateral.  The allegations of Borrowers and Guarantor are “merely conclusions of law … not supported by any allegations of fact,” and are rejected accordingly.[footnoteRef:22] [20:  Petition to open, ¶¶ 96-105.]  [21:  Id., ¶ 102.]  [22:  City of Pittsburgh v. Allegheny Cty. Distributors, Inc., 488 A.2d 333, 334 (Pa. Super. 1985).] 

The petition also asks the court to open the judgment because Lender allegedly breached the covenant of good faith and fair dealing, and induced Borrowers to execute the promissory note by means of fraudulent misrepresentations.[footnoteRef:23]   These defenses are rejected for the same reasons explained in footnote 14, supra: “[t]he petitioning party bears the burden of producing sufficient evidence to substantiate its alleged defenses.”[footnoteRef:24]  In this case, Borrowers/Guarantors have failed to meet their burden of producing any evidence, and for these reasons the defenses asserting fraud and breach of the covenant of good faith and fair dealing are rejected. [23:  Petition to open, ¶¶ 106-112.]  [24:  Haggerty v. Fetner, 481 A.2d 641 (Pa. Super. 1984).] 

Finally, Borrowers/Guarantors ask the court to rescind the promissory note under equitable principles.[footnoteRef:25]  This final defense is likewise rejected because “[r]escission, an equitable remedy, involves a disaffirmance of the contract and a restoration of the status quo….  A party who has been defrauded can either rescind the contract or he can affirm the contract and recover damages.”[footnoteRef:26]  In this case, Borrowers and Guarantor have offered no evidence tending to show the underlying tort of fraud; therefore, the defense of equitable rescission is unavailable.  [25:  Petition to open, ¶ 113.]  [26:  Umbelina v. Adams, 34 A.3d 151, 157 (Pa. Super. 2011) (emphasis supplied). ] 

							BY THE COURT,


							__________________
							GLAZER, J.
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