IN THE COURT OF COMMON PLEAS OF PHILADELPHIA COUNTY
FIRST JUDICIAL DISTRICT OF PENNSYLVANIA
TRIAL DIVISION-CIVIL

	
MELROSE CREDIT UNION

Plaintiff
	
:
:
:
:
	
August Term, 2017 
Case No. 01614 

	v.
	:
:
	Commerce Program 


	PATRAS BHATTI
and 
SI BROTHERS, INC.

Defendants
	:
:
:
	

Control No. 17113671 




ORDER
	AND NOW, upon consideration of the petition to strike or open confession of judgment and for a stay of execution, and the response in opposition, it is ORDERED that the petition is DENIED.
								BY THE COURT,


								____________________
								GLAZER, J.
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MEMORANDUM OPINION
On 18 August 2017, plaintiff Melrose Credit Union (“Lender”), entered judgment by confession against individual defendant Patras Bhutti and corporate defendant SI Bothers, Inc.  The judgment was entered upon a promissory note which the defendants had executed on 4 August, 2014.  The promissory note identified both defendants as borrowers (hereinafter, the “Borrowers”), and contained a cognovit clause empowering Lender to confess judgment against them.[footnoteRef:1]  In addition, the promissory note contained a personal guaranty which individual defendant Patras Bhutti executed in his capacity as a “Guarantor” to the underlying indebtedness of Borrowers.[footnoteRef:2]   [1:  Promissory Note, Exhibit A to the complaint-in-confession-of-judgment, pp. 1, 6.]  [2:  Id., p. 7.] 

 On 29 November, 2017, Borrowers and Guarantor filed the instant petition to strike or open confession of judgment and for a stay of execution.  The petition is denied.
THE PETITION TO STRIKE
A petition to strike a judgment may be granted only for a fatal defect or irregularity appearing on the face of the record….
A fatal defect on the face of the record denies the prothonotary the authority to enter judgment….  When deciding if there are fatal defects on the face of the record for the purposes of a petition to strike … a court may only look at what was in the record when the judgment was entered.[footnoteRef:3]  [3:  Green Acres Rehab. & Nursing Ctr. v. Sullivan, 113 A.3d 1261, 1267–68 (Pa. Super. 2015).] 

Borrowers/Guarantor argue that the record is fatally flawed and the judgment should be stricken because the cognovit clause contains only the initials of individual defendant Patras Bhutti.  They argue that since Borrowers and Guarantor are separate parties, the cognovit clause should contain the initials of corporate Borrower (SI Brothers, Inc.), of individual Borrower (Patras Bhutti), and of personal Guarantor (Patras Bhutti).  This argument is rejected.  
A review of the pertinent section of the promissory note reveals that a single line marks the place where “Borrower’s and Other Obligor’s initials” may be affixed.[footnoteRef:4]  Patras Bhutti affixed a single set of initials upon that line.  The court finds that the single set of initials “P.B.” suffices to bind to the cognovit clause not only Patras Bhutti as an individual “Borrower” and as a personal “Guarantor,” but also SI Brothers, Inc. as a corporate “Borrower.”  A single set of initials suffices to bind each party-defendant because Patras Bhutti affixed his initials “P.B.” while acting simultaneously as a borrower, as the president of corporate defendant SI Brothers, Inc., and as a personal guarantor.   [4:  Promissory Note, Exhibit A to the complaint-in-confession-of-judgment, p. 5.] 

	The petition to strike also asserts that the record is fatally flawed because Lender is a federal credit union under conservatorship, and that only the conservator has standing to confess the judgment.  This argument is rejected because section 1786(h) of the United States Code instructs that a conservator “may … take possession and control of the business and assets of any insured credit union.”[footnoteRef:5]  The above-quoted language is merely permissive or discretionary: it does not strip Lender of its standing to collect from Borrowers and Guarantor, nor does it prevent the conservator to take immediate possession of any assets as may be received by Lender. [5:  12 U.S.C.A. § 1786(h) (emphasis supplied).] 

	The petition to strike asserts that the record is fatally flawed because the personal guaranty executed by Patras Bhutti does not have a cognovit clause.  This argument is rejected because the page titled “Guaranty” is part-and-parcel of the promissory note on which Lender confessed the instant judgment.  In this case, the cognovit clause is found at page 5 of the promissory note, whereas the Guarantor’s signature is located on page 7 of the same document.  The court finds that the signature of guarantor Patras Bhutti on page 7 of the promissory note bears a “direct relation” to the cognovit clause found on page 5 of the same document because the two items are sufficiently close as to inform Patras Bhutti of his waiver of rights.[footnoteRef:6]     [6:  “The requisite signature must bear a direct relation to the warrant of attorney and may not be implied.”  L.B. Foster Co. v. Tri W. Construction, 186 A.2d 18 (Pa. 1962).] 

THE PETITION TO OPEN
A petition to open a confessed judgment “may be granted if the petitioner (1) acts promptly, (2) alleges a meritorious defense, and (3) can produce sufficient evidence to require submission of the case to a jury.”[footnoteRef:7] [7:  Hazer v. Zabala, 26 A.3d 1166, 1169 (Pa. Super. 2011).] 

	Borrowers and Guarantor assert that the judgment should be opened because Lender seeks to recover excessive amounts.  Borrowers and Guarantor aver that after the value of taxi-cab medallions fell in the Philadelphia area, Lender “allowed payments on the basis of an anticipated write-down of the Loan, agreed not to charge interest, yet later reversed course and added interest in bad faith.”[footnoteRef:8]  This argument is rejected because “[t]he petitioning party bears the burden of producing sufficient evidence to substantiate its alleged defenses,”[footnoteRef:9]  and neither the Borrowers, nor the Guarantor, have produced such evidence to support their assertions.  [8:  Petition to open, ¶ 112.]  [9:  Haggerty v. Fetner, 481 A.2d 641, 644 (Pa. Super. 1984).] 

In the petition to open, Borrowers and Guarantor also aver that Lender impaired the value of their collateral –that is, the value of their two taxi-cab medallions– by practicing “unsound lending practices” which include: a “rudimentary and almost entirely asset-based” process, “easy lending at low rates,” and frequent re-financing, all of which created a “false sense of security” in the minds of Borrowers and Guarantor.[footnoteRef:10]  However, Borrowers and Guarantor have not offered any evidence that Lender engaged in unsound lending practices resulting in the collapse of taxi-cab medallion at issue in this action.  The allegations of Borrowers and Guarantor are “merely conclusions of law … not supported by any allegations of fact,” and are rejected accordingly.[footnoteRef:11] [10:  ¶¶ 118, 14-16.]  [11: City of Pittsburgh v. Allegheny Cty. Distributors, Inc., 488 A.2d 333, 334 (Pa. Super. 1985).] 

	Finally, the petition to open asserts that Borrowers and Guarantor relied on certain misrepresentations made by Lender and were therefore induced through fraud to execute the promissory note upon which the judgment was entered.  Borrowers and Guarantor further aver that by making certain misrepresentations, Lender breached the implied covenant of good faith and fair dealing.  These arguments are rejected for the same reasons provided above: “[t]he petitioning party bears the burden of producing sufficient evidence to substantiate its alleged defenses.”[footnoteRef:12]  In this case, Borrowers and Guarantor have failed to meet their burden of producing such evidence, and for these reasons the petition to strike or open judgment entered by confession and for a stay of execution is denied in its entirety. [12:  Haggerty v. Fetner, 481 A.2d 641 (Pa. Super. 1984).] 

							BY THE COURT,
[bookmark: _GoBack]

							__________________
							GLAZER, J.
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