














Q. Now, knowing that the German researchers had
determined that the effect that they were observing did not
appear in the low exposure level group. Did you take any
steps in your analysis to account for variations in exposure

level?

A. Yes. The exposure —

Q. The answer is “Yes?”

A. Did I take into account the exposure level?

Q. Yes. It’s a yes or no. Either you did or you didn’t.
A. Yes, [ did.

Q. Did you — in your report is there anywhere where you

set out the estimated exposure level of any of the people
whose tissue you’ve analyzed?
A. No. 1 did not put the exposure level of the people.
Q. And you don’t even indicate in your report, do you,
that you even had estimates of the exposure levels of the
people you’re analyzing?
A. That’s correct.

N.T. 10/4/2010, P.M. Session, pp. 41-45.

As part of Dr. Finkelstein’s genetic mutation analysis, he relied upon certain
studies to support his method of genetic mutation profiling.

It has been reported that unique patterns of DNA
mutational damage can be specifically attributed to
chlorinated solvent exposure. (9-12) p.14 undated
Finkelstein Report filed in this action.

(Finkelstein Report)

The “(9-12)” reference is to the four German Studies found in the Reference

Section of the same report at Points 9-12, p. 39, Id.
To initiate his methodology, Dr. Finkelstein looked at:

. (a) matched cohort of subjects with renal cell carcinoma
(RCC) having workplace exposure to chlorinated solvents
p.-14,1d.

Within this workplace exposed cohort, he found:

a high frequency of VonHippel (VHL) Lindau gene
mutations at chromosome 3 .... p.14,Id.

He found other characteristics of mutations in the workplace exposed subjects:
Unlike VHL gene alterations that occur in sporadic RCC,
the frequency of VHL mutations in workplace associated
RCC was significantly higher, tended to be multiple and
affected a hot spot region of the distal part of the first exam
of the gene. p.14. Id.




After establishing his observations based upon the above-referred to German
studies on workplace exposure, Dr. Finkelstein then goes on to restate the differences
between sporadic (naturally occurring) RCC and “chlorinated solvent induced RCC.”

In this statement set forth below, this Court notes well and with reason that the Doctor
has made a linguistic and methodological transformation from workplace exposure involving
doses hundreds of thousands times greater than that experienced by the McCullom Lake

parties to a vaguely referenced, amorphic “exposure” to chlorinated solvents.

In these studies on subjects exposed to chlorinated solvents,
an additional observation that was noted was the finding of
multiple DNA sequence mutations affecting the VHL gene.
In sporadic RCC, VHL gene point mutations are present in
approximately 50% of cases and when it is present, only a
single DNA sequence is found. In chlorinated solvent
induced RCC, the VHL gene DNA sequence mutations are
acquired in the vast majority of subjects and frequently more
than a single VHL DNA sequence is present. p.14 Id.

This same transformation of methodology from significant workplace exposure
analysis to an “observation” of generalized “mechanisms of mutational damage” next occurs.

This observation supports a mechanisms of mutational
damage that is supported strongly by peer review literature
that genotoxic induced human cancer differs from sporadic
cancer formation by virtue of a greater cumulative load of
acquired mutational damage. p. 14 Id.

In the following passage, any connection to the original premise of the studies relied
upon (high workplace exposure) now becomes obliterated and a new conclusion arises which
states that some unspecified exposure to chlorinated solvents are now capable of causing
genotoxic cancer.

With chlorinated solvents causing multiple VHL gene
mutations, it is reasonable to confirm genotoxic causation of
cancer by searching for additional mutational damage on
chromosome 3 which contains the VHL gene on chromosome
arm 3p.
The next transformation occurs when the premise is again modified to conclude that:

Chromosome 3 mutational damage, and in particular
mutational change on chromosome arm 3q, is uncommonly
acquired in sporadic glioma formation. It is reasonable then
to affirm a causal relationship between exposure to




chlorinated solvents and glioma formation in multiple
chromosome 3 LOH alterations are demonstrated in
potentially exposed subjects. p.14 Id.

When the above passages are reduced to their essence and obfuscating sometimes
misleading language is removed, this Expert, Dr. Finkelstein, has created an unsupported
logical construct which for simplicity, is summarized as follows:

1. He began using, as a premise for his methodological approach, the
conclusions developed from the German studies which established very high dose workplace
exposure to the TCE chemical resulted in an increase in liver cancer (RCC) which was
evidenced by mutation of the VHL gene on chromosome 3.

2. He then went on to speculate that since TCE is a chlorinated solvent, and the
VHL gene was on chromosome 3, than any mutations on chromosome 3 were the result of
some exposure to chlorinated solvents.

3. He advanced his speculation by assuming that since there are mutations on
chromosome 3 then there is a causal relationship between exposure to chlorinated solvents
and glial formations, (gliomal type brain cancer), because it is uncommon to find
chromosome 3 mutations in sporadic (naturally occurring) glial formations, (glioma brain
cancers as we have here).

This speculation is factually and legally barren of any support in the Record before
this Court.

Dr. Finkelstein relied upon this approach when he testified on direct examination
during this Trial.

Q. Allright. And so on the basis of the analysis that you
did, the individual analysis of Mr. Branham’s brain cancer
and the cohort analysis looking at the other individuals whose
tissue you examined, were you able to reach an opinion to a
reasonable degree of medical certainty as to whether Mr.
Branham’s brain cancer was sporadic or ordinarily occurring?
A. It was not sporadic. I concluded that Mr. Branham’s
tumor was not a sporadic brain tumor.

Q. Did you reach an opinion as to whether Mr.
Branham’s brain cancer on the basis of all the analysis you
described was attributable to chlorinated solvent exposure;
namely, in this case vinyl chloride?

A. Yes, I did. And I felt so that it was causally related to
chlorinated solvent exposure because it falls outside of the
range which can be considered for sporadic brain cancer.




N.T. 10/4/2010, P.M. Session, pp.15-16.

The vacuous nature of Dr. Finkelstein’s theory of causation was revealed during the
course of cross-examination in this Trial when he retracted any statement about specific
causation of vinyl chloride and in doing so, effectively recanted his theory of causation by
failing to opine in a legally competent manner that the vinyl chloride exposure caused the
Plaintiff’s brain cancer.

Q. Now, several times in response to the questions from
Mr. Freiwald you mentioned vinyl chloride.
Do you recall that?

A. Yes.

Q. Doctor, vinyl chloride is nowhere mentioned in your
report; correct?

A. If it is not mentioned, then it is not there.

Q. You don’t recall using the word vinyl chloride
anywhere in your report?

A. I would have to read it to be sure. I don’t recall
whether I used that word.

Q. Nowhere in your report do you state that vinyl
chloride is responsible for Mr. Branham’s cancer; correct?
A. I don’t say that. But on the other hand, I do saythat—
Q. Doctor —

MR. VAN WART: Imove to strike.

MR. FREIWALD: This is misleading — I object,
Your Honor.

MR. VAN WART: My question is very specific.

MR. FREIWALD: But it is in the report.

THE COURT: What is in the report?

MR. FREIWALD: Vinyl chloride.

MR. VAN WART: My question is very specific.

THE COURT: The question was fairly

specific. Can you answer the question?

THE WITNESS: I would like to be accurate. 1
was asked whether I used the word vinyl chloride. I certainly
made the point that the tumor —

THE COURT: No, just answer the question.
Did you use the word “vinyl chloride”?

THE WITNESS: I don’t know if it would be
accurate, I may have used it. But I’'m not sure.

N.T. 10/4/2010, P.M. Session, pp. 21-22.
Q. Doctor, is there any statement in your report thatvinyl
chloride, specifically vinyl chloride, caused Mr. Branham’s
brain cancer?
A. Without rereading the report, I have no recollection. I
would have to say no. But I would like to reread it to be




accurate.
N.T. 10/4/2010, P.M. Session, p.22.

BY MR. VAN WART:

“QUESTION: Would you agrec that within the
epidemiological literature regarding brain cancer and its
causes, that the only scientifically and medically-accepted
environmental cause of brain cancer is ionizing or therapeutic
radiation?”

“ANSWER: Ihave heard.

I have — the way you phrase that does remind
me of things that I have read, so I think that is — that is
probably a true statement.

On the other hand, there’s a lot we don’t know
about cancer. Things can change over time. Things evolve.
And I can’t remember whether I read that in that older
literature. Is that newer literature?”

Were you asked that question, and did you give
that answer?

A. I did.

But, as you can see, I'm not someone who really
focuses on toxic exposure and epidemiology.
Q. Now, when you’re looking at the exposure that you
understand from somebody else occurred, you are actually not
able to distinguish what specific chemical or agent caused this
pattern that you say you’ve observed?

A. Yes.
Q. You cannot?
A. I cannot.

Q. And it’s your position that anything that is genotoxic
that somebody was exposed to could have caused it?
A. Yes.
Q. And you have not, as part of your investigation, tried
to determine what other types of things people might have
been exposed to to see if that could account for the pattern
that you have presented here?
A. That’s correct.

That’s not work which I do, but which I would think
other would do in this case.
Q. So virtually anything in their background experience
that is chemical or genotoxic could have caused the pattern
that you observed in these people?
A. That’s correct.
Q. And you are not able to say at any particular given
case what the specific chemical was, if any, that caused that
pattern?
A That’s correct.




Again, I would — I would expect others, as part of a

team, to contribute that information.
Q. Right.

But in terms of the mutational analysis that you
presented, you cannot say as to any specific individual what
the exposure was that caused it in a particular individual?
A. Yes, that’s correct.

N.T. 10/5/2010, A.M. Session, pp. 77-79.

When assessing legal competency of a scientific opinion within a Frye framework,
we are guided by our Appellate Courts in the factors we are to consider. The foremost of
these is the general acceptability of the proponent’s methodology in the relevant scientific
community (citation omitted). Such a test presupposes thata scientific methodology exists in
some form, that some level of scrutiny could be undertaken. No such methodology exists in
Dr. Finkelstein’s opinion. What attempts to pass as methodology was revealed during his
testimony in this trial to be a quantum leap® from the study of mutations on a chromosome in
one set of circumstances, (high dose exposure to TCE resulting in liver cancer) to these same
or similar mutations now causing brain cancer in extremely low dose exposure from a
different chemical (VC).

The scientific path between the two was never shown; ergo no methodology has been
shown.

Assuming arguendo, that Dr. Finkelstein’s methodology was legally recognizable, he
than must show that there was a legally competent causal relationship between the exposure
to vinyl chloride and this brain cancer.

This requirement was explained in Vorbnoff'v. Mesta Machine Co., et al. 286 Pa.
199; 133 A.256; 1926 Pa. Lexis 528 (1926).

For an example of what is meant by “legally competent
evidence,” if the controlling question in this case, namely, as
to the fact of the alleged accident, was established in
claimant’s favor, the next question would concern its harmful
results, and, in this regard, the law would require him to show
that the accident was responsible for his impaired physical
condition; if he depended upon expert medical testimony for
that purpose . . .

That is to say, the witness would have to testify, not
that the condition of claimant might have, or even probably

2. An abrupt discontinuous change in method, information or knowledge.
The freedictionary.com
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die, come from the accident, but that “in his professional
opinion the result in question came from the cause alleged”;
for, according to our latest pronouncement on this subject, a
less direct expression of opinion would fall below the
required standard of proof, and therefore would not constitute
legally competent evidence. Id.

This requirement is well founded in logic and in law.

An expert, who is allowed to testify as to a causal relationship between an event and
the injury it is alleged to have caused, holds a unique position in our system of jurisprudence.
This is because the expert has the power to transform an opinion into a fact.

The issue is not merely semantics. There is a logical reason
for the rule. The opinion of a medical expert is evidence. If
the fact finder chooses to believe it, he can find as fact what
the expert gave as an opinion. For a fact finder to award
damages for a particular condition to a Plaintiff, it must find
as a fact that that condition was legally caused by the
defendant’s conduct.
McMahon v. Young, 442 Pa. 484; 276 A.2d 534 (1971).

In McMahon, the plaintiff’s vehicle was rear-ended by defendant’s vehicle and
Plaintiff brought a claim for an “arthritic condition” caused by a narrowing of the space
between the fifth and sixth cervical vertebrae. On the question of whether this condition was
caused by the accident, the doctor used the following language at different times in his
testimony:

(1) “[the automobile accident] is consistent with that sort of
injury,”

(2) “there is probably a cause and effect relationship,”

(3) “my opinion is there is arthritis which is consistent with
traumatic arthritis.” Id.

In finding that this evidence was legally incompetent, our Supreme Court said:

Here, the only evidence offered was that it was “probably”
caused, and that is not enough. Perhaps in the world of
medicine nothing is absolutely certain. Nevertheless, doctors
must make decisions in their own profession every day based
on their own expert opinions. Physicians must understand
that it is the intent of our law that if the Plaintiff’s medical
expert cannot form an opinion with sufficient certainty so as
to make a medical judgment, there is nothing on the record
with which a jury can make a decision with sufficient
certainty so as to make a legal judgment, 1d.
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Dr. Finkelstein’s legally incompetent testimony is offered on repeated occasions and
is eerily reminiscent of the expert’s testimony in McMahon, forty years ago.

Q. So you are not in a position to say, and you are not
saying — I mean within the scope of your expertise —that vinyl
chloride caused Mr. Branham’s brain cancer?
A. No. But I can say that a pattern is consistent with
what a genotoxic compound would do.

N.T. 10/6/2010, A M. Session, p.58.

Q. Now, when you’re looking at the exposure that you
understand from somebody else occurred, you are actually not
able to distinguish what specific chemical or agent caused this
pattern that you say you’ve observed?

A. Yes.
Q. You cannot?
A. I cannot.

Q. And it’s your position that anything that is genotoxic
that somebody was exposed to could have caused it?
A. Yes.

N.T. 10/5/2010, A. M. Session, p. 78.

Q. Right. But in terms of the mutational analysis that you
presented, you cannot say as to any specific individual what
the exposure was that caused it in a particular individual?
A. Yes, that correct.

N.T. 10/5/2010, A.M. Session, p.79.

Q. When you look at Mr. Branham’s case, for instance,
and the data comes through the process as showing these five
locations along chromosome 3 that are damaged, to be fair,
this data doesn’t wear a sign that says, “this was vinyl
chloride that did this?”
A. Right.
Q. So, looking at this data, can you — can you say from
this data alone looking at these five red lines this is vinyl
chloride?
A. No.

N.T. 10/6/2010, A.M. Session, p.74.

Q. You personally, in terms of the mutational analysis
that you presented, you cannot say as to any specific
individual what the exposure was that caused it in a particular
individual?
A. Stated in that way, yes.

N.T. 10/6/2010, A.M. Session, p. 58.
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After the conclusion of Dr. Finkelstein’s testimony, Defendant made an oral motion

which renewed a previously made motion, made prior to trial.

MR. SOLANO: Your Honor, prior to Dr. Finkelstein’s
testimony—in fact, prior to trial—we moved to exclude the
doctor’s testimony on the grounds that it was inappropriate
expert testimony.

In light of the testimony by Dr. Finkelstein, Your
Honor, we feel that we need to renew that issue with Your
Honor.

And Your Honor, there are actually two parts to the
request:

One, is that Dr. Finkelstein’s testimony, according to
what he said, is not generally-accepted in the scientific
community.

Dr. Finkelstein testified at page 85 of the transcript
that:

“pathologists are not in the business of determining
causation.”

Dr. Finkelstein testified that while others use the
genetic analysis techniques that he uses, that other do not use
those techniques to determine causation.

That is at pages 91 and 92 of the transcript.

Your Honor, there has been a lot of testimony here
about Dr. Finkelstein’s method of counting to four.

He testified at least five times that that’s his method.

And Mr. Freiwald, yesterday in redirect, got Dr.
Finkelstein to say that “if your method is counting to four,
that’s not something that’s generally-accepted in the scientific
community.”

This moming Dr. Finkelstein testified in response to
Mr. Van Wart’s questions that no one, no pathologist, infers
causation from indiscriminate changes in chromosomes.

He knows of no other scientists, no peer-reviewed
article, that says that.

And Your Honor, finally, just putting aside the
question of his counting to four, what is the method, on page
93 of yesterday’s transcript, Dr. Finkelstein was asked this
question:

“Question: But as we sit here today, the method that
you have described in your testimony, the method that you
were using to reach conclusions about causation, that method
is not recognized and accepted by the scientific community?”

And Dr. Finkelstein responded:

“No, it’s not.”

“No, it’s not.”

“You’re right in that sense.”

“But, again, I would just say that the methods used are
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ones which are reasonable and acceptable with pathologist.”

Your Honor, by Dr. Finkelstein’s own testimony, the
methodology that he used is not generally-accepted in the
scientific community.

That’s Point 1.

Point 2, Your Honor, is that Dr. Finkelstein was here
today and yesterday to testify as to causation.

The opinion in his report is:

“Based on these results, it is my opinion that brain
cancer was more likely than not caused by exposure to
chlorinated solvents, including vinyl chloride.”

And, yet, Your Honor, when he was asked about that
yesterday and today, he said he really couldn’t say that.

He said that his analysis “disclosed a pattern that is
consistent with genotoxins.”

That’s at page 78 of the transcript.

But he says he can’t say that is was any specific
genotoxin that caused it, and he can’t say that it was vinyl
chloride.

He said again this morning in response to Mr.
Freiwald’s question, he said that he doesn’t know which
genotoxin, what each person was exposed to; and, so, he
doesn’t know which genotoxin caused that person’s illness.

He admits that it could be any genotoxin at all.

And, again, Mr. Freiwald asked that question.

And, in essence, Your Honor, his testimony comes
down to that his analysis shows that these mutations may have
been caused by something—each of the mutations may have
been caused by something—but he doesn’t know what; it just
may have been some sort of genotoxin, perhaps a different
one in each individual.

And yet, Your Honor, the Jury was shown portions of
his report in which he opines that it was caused by vinyl
chloride.

Your Honor, because of these two reasons—that his
testimony, by his admission, is not generally-accepted, and
that his testimony shows that he cannot establish causation—
we believe that Dr. Finkelstein’s testimony should not be
considered.

N.T. 10/6/2010, A.M. Session, pp.80-84.

Considering the above Finding and the record as a whole, the Motions are granted

and Dr. Finkelstein’s testimony is stricken.

14




After five weeks of this Trial, Plaintifs Expert on epidemiology, Dr. Richard
Neugebauer, was called to testify in this matter. The testimony was critical to the Plaintiff’s
theory of liability because it was Dr. Neugebauer’s opinion that there was a brain cancer
cluster that served as the antumbra to all of the other Expert Opinions and that they served as
the annulus to his central thesis of brain cancer clusters.

It is also clear that Dr. Neugebauer provided the conclusion in this theoretical process
in the form of a brain cancer cluster and that the other experts relied upon this conclusion to
create some relevance for their own theoretical models.

This reliance upon Dr. Neugebauer’s brain cancer cluster theory by the other
Plaintiff’s Experts is well documented throughout this record and will be referred to in later
parts of these findings.

For the moment, we will focus upon Dr. Neugebauer’s theory and set down what he
offered in his written Expert Report that was provided prior to Trial and would be the legal
template for his Trial Opinion. (Citations omitted).

In the opening pages of Dr. Neugebauer’s Report, he lays out what his objective is:

to show that the incidence rates of two brain cancers—
oligodendroglioma and glioblastoma—among persons
exposed to carcinogens released into the environment by
Rohm and Haas/Modine in McHenry County Illinois are
elevated relative to the expected incidence rates of these brain
cancers among persons unexposed to these compounds.

Dr. Neugebauer’s Report 2008, p. 5.

He intends to do this by showing that the cases of brain cancer in both forms in his
study are greater than the number of brain cancers found in an unexposed population.

The mechanism for demonstrating this, under epidemiological principles, is the use of
a Standard Incidence Ratio (S.L.R). This is the ratio of observed cases to expected cases or
O/E. (Neugebauer Report, p.11).

Because this number and the methods for calculating it are simple on its surface and
complicated beneath the surface, some further explanation is warranted.

The first component of the O/E is obviously the O or observed cases figure. The way
this is generated is critical to the calculation since it is the numerator in a common fraction
where both the numerator and denominator (n/d) are very small numbers, making this ratio

very sensitive to changes in either number.
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In the instant matter, the numerator is eight (8), which represents the eight (8)
Plaintiffs in Dr. Neugebauer’s Report.

Branham, et al. vs. Rohm and Haas Co., et al.
PCCP, May Term, 2006, No. 3590

Depaepe, et al. vs. Rohm and Haas Co., et al.
PCCP, July Term, 2006, No. 2081

DiBlasi, et al. vs. Rohm and Haas Co., et al.
PCCP, July Term, 2006, No. 2078

Freund v. Rohm and Haas Co., et al.
PCCP, May Term, 2006, No. 3603

Milliman, et al. vs. Rohm and Haas Co., et al.
PCCP, May Term, 2006, No. 3606

Weisenberger, et al. vs. Rohm and Haas Co. et al.
PCCP, May Term, 2006, No. 3600

Weisheit, et al. vs. Rohm and Haas Co., et al.
PCCP, May Term, 2006, No. 3596

Wierschke, et al. vs. Rohm and Haas Co., et al.
PCCP, May Term, 2006, No. 3591
Neugebauer Report 2008, unnumbered first page.
The denominator is the number of cases expected to naturally occur in a study
population.
The size of this population would be critical to the resultant ratio because of the small
size of the observed cases.
For example: Assume that the expected number of cases would be .5 for every
10,000 persons. For a population of 15,000 persons, that would produce an “E” of .75.
Using the formula employed by Dr. Neugebauer in his 2008 Report, the calculation would be
S.LR. O/E- O= 3 cases observed; E=.75 cases expected.
S.ILR. 3 +.75=4. Using Dr. Neugebauer’s method, the 4 represents a conclusion
that there are 4 times as many cases observed than expected.
Now assume that the population group that should have been considered in the E
component was 45,000, then the calculation might have been:

S.LR. 3 +2.25 =1.33. This shows that there are 1.33 times as many cases observed
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as expected.

One more assumption and that is that the number of observed cases is 2. The

calculation is now S.I.R. 2+ 2.25 = .89, This means that there are less cases observed than

expected.

The examples show how sensitive the conclusions are to small variations in numbers
and/or substitution of smaller study populations.
Dr. Neugebauer agreed to this concept during his testimony:

Q. Are you familiar with the Law of Large Numbers,
Doctor?
A. You would have to clarify that for me.
Q. Do you agree that the Law of Large Numbers
guarantees that very large samples will be highly-
representative of the population
from which they are drawn; so the more data, the larger the
population, the more representative of the population from
which they are drawn?
A. The more likely they are to be representative.
Q. And, conversely, the smaller the data, the less likely
they are to be representative of the population from which they
are drawn?
A. Correct, they are less likely to be

N.T., 10/20/10, A.M. Session, pp 10-11.

The issue of the size of the study population concerns the selection of this population
and the related problem known in the discipline of epidemiology as boundary shrinkage.

Q. Now, going back to the Elliott and Wakefield article
that you cited, there is a discussion —
MR. VAN WART: Matt, can we pull up DX-2554.

Q. The next-to-last paragraph has a discussion of
boundary shrinkage and the Texas sharpshooter.
It says:

“A related selection problem that has beset this type of
cluster investigation is what has been called boundary
shrinkage, or the Texas sharpshooter effect.”

And they say, “Rothman” —and you know who Dr.
Rothman is, he is a very famous epidemiologist; and you cite
some of his works, right?

A Yes.
Q. It says here:

“The boundaries, geographic temporal” — temporal
means time?

A. Yes.
Q. --demographic disease tightening around the cases.
Thus, while the observed number of cases is retained (the
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cluster), the expected number is reduced; hence, increasing
the observed expected ratio,” and here they use the standard
mortality ratio.

It goes on to say — the point here is that if you have a set
number of cases in a small area, because you are looking at a
small area, the expected number itself is going to be relatively
small; right?

A. Correct.

Q. And, so, if you draw your study area too narrowly, you
can increase your observed to expected ratio?

A. Unless, of course, in drawing it very narrowly you also
exclude some of the cases.

Q. Right.

And the other problem is that if you draw it too
tightly, then you can inflate the observed to expected ratio;
and the observed to expected ratio is at the core of your
analysis here, correct?

A. Well, the —
Q. Can you answer my question?
Your analysis is based on the number of observed
cases to the expected?
A. Correct.
Q. Right.

And, so, what they are discussing here is the problem
of drawing the area too tightly where you are calculating your
observed cases to expected cases ratio?

A. Drawing the boundary too tightly can also exclude
cases; so you, in fact, reduce the size of the ratio of observed
to expected.

It doesn’t inevitably result in an increase in the SMR.
Q. But it might not inevitably, but it’s a concern that has
to be taken into account in deciding which areas you are going
to choose to calculate observed to expected; correct?

A This consideration should not be taken into account.
Q. 1t should be taken?
A. It should not be taken into account.
Q. It should not be taken into account when you are
drawing your geographic area too tightly?
A. No.

You should draw your geographic area where the
exposure is.

Q. And make sure that you have a legitimate basis for
selecting those areas?
A. Yes, correct.

You should select them blind to where the cases are.
Q. And if you wanted to be fair-minded and do a good
job in a cancer cluster investigation, what you would say to an
environmental scientist is, “Tell me all of the areas that you
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calculate have been exposed to some hazardous substance and
that’s the area where 1am going to calculate the observed to
expected ratio?

A. Correct.
N.T., 10/20/2010, A.M. Session, pp. 13-16.
As Dr. Neugebauer outlined in his Report, he began his analysis by determining his

study area to be one that, according to him, was pre-determined by the U.S. Environmental

Protection Agency contractor, issued in 1990.

Q. And so that’s why when you do a cancer cluster
investigation, you have to find a different way to identify the
area of study other than looking to where the known cases

are?

A. Correct.

Q. Isn’t that right?
A. Yes.

Q. And what you have done in your reports, which we are
going to be discussing, what you’ve done in your reports is
you’ve tried to explain how the areas that you have chosen for
study do not run afoul of the Texas sharpshooter principle; is
that right?
A. Correct; except that I didn’t choose those areas.
Q. We are going to get to that, Doctor.
A. Okay.
Q. And one of the defenses that you have used, the word
you have used in your report is a priori, which means before?
A. Yes.
Q. And what you have tried to say is that at least — we are
going to pull up the areas tomorrow because we have a
ballgame tonight—but with respect to Areas 1 and 2, your
position has been that while Area 1 was based on this EPA
report that you discussed with Mr. Freiwald; so, therefore,
that area predates the identification of these cases in
McCullom Lake; right?
A. Suspicions about that area predate it.
Q. Yes. And you said the same thing—that’s the EPA
report—which was the basis for defining your Area 17
A. Correct.

N.T. 10/19/2010, P.M. Session, pp. 86-87.

What was revealed during testimony was that Dr. Neugebauer did not use the areas
predetermined by the report but reduced the area significantly and in so doing, reduced the
size of the study population and the number of expected (E) cases in the equation.

The EPA report cited by the Doctor, actually determined that the target population
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was approximately three (3) times larger than the population used by Dr. Neugebauer.
Wells used for drinking water in the area are screened at
depths ranging from approximately 20 feet to approximately
300 feet (Waller and Sanderson 1976). Local wells draw
water from the aquifer of concern within a 3-mile radius of
the site and serve approximately 29,776 persons, which is the
target population potentially affected by groundwater
contamination.
EPA Report, pp. 5-2 and 5-3.

Compare the Neugebauer Report, Area 1, Residential Population, 11,082
at p.12 of the Report. The way Dr. Neugebauer accomplished this reduction was to use the
southern one-half of the three (3) mile radius, although the exposed population was within
the full three (3) mile radius of the circle. How this decision to reduce the target population
in Area 1 impacted the SIR for the type of cancer that Mr. Branham had can be readily
discerned with simple calculations and reference to Dr. Neugebauer’s summary of Area 1.

EPA Population at Risk 29,776, plus employed population (Dr. Neugebauer) of
4497, for a total population of 34,273. Using Dr. Neugebauer’s expected number of cases,
which is .42 per thousand population and the EPA population would produce 14.4 expected
cases in Area 1 instead of 6.57 cases produced in Dr. Neugebauer’s table. (Dr. Neugebauer
Report 2008 at 14, Table for Target Area 1). Accepting Dr. Neugebauer’s 4 cases
(glioblastoma) this would produce an SIR of 28 instead of 61, which means that Area 1 has
72% fewer cases of glioblastoma than expected.

If one uses this same approach for Dr. Neugebauer’s calculation of the SIR for
Oligodendroglioma, the numbers using the exposed population per the EPA report, the SIR
would be reduced to 161 instead of 406 which is an approximate 60% reduction or that there
is about 1.5 times more oligodendroglioma than expected as compared to Dr. Neugebauer’s
statement of 4 times more oligodendroglioma than expected.

The next study area focus for Dr. Neugebauer was Area 2, which he has identified as
the “area directly south of Rohm and Haas/Modine- Census Tract 8706.03 (sce Figure 1)
Neugebauer Report, p.15.

Initially, Dr. Neugebauer based his study area for Area 2 upon a private industry study
that was identified as the STS Report.

The target areas were defined without reference to any
information regarding the Plaintiffs’ residential location.
Rather, two of the target areas are based on U.S.
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Environmental Protection Agency (EPA) and private industry
studies, and the other two areas were determined by
environmental scientists with specific training in
environmental contamination based on hydrogeological and
atmospheric dispersion models.

Undated Affidavit by Dr. Neugebauer, Exhibit P-106.

Q. So you than chose that area that builds a nice, big
frame right around the McCullom Lake area; correct?

A. Yes.

Q. And you said you based it on the STS report?

A. Yes.

N.T. 10/20/2010, A.M. Session, p.96.

Initially, Study Area 2 was viewed as being a refinement of Study Area 1 by the use
of an even smaller target population defined as census tract 8706.3 and 8706.4.

Q. And you were discussing with him some calculations
that you had — you were telling him about the implications of
selecting certain areas of study?

A. Yes.

MR. VAN WART: And if we can just pull that up,
Matt.

Q. And you let him know that you were in touch with the
Illinois Cancer Registry to get their data; correct?

A. Correct.

Q. And said that:

“You will see below that an analysis, for example,
limited to census tracts 8706.4 and 8706.3 would provide a
very imprecise estimate—in this example, an overestimate—
of the size of the target population.”

So we talked about this formula, and you reviewed it
also with Mr. Freiwald, observed cases over expected; is that
right?

A. Yes.
Q. And the larger the population that you examine, the
larger the number of expected cases, right?

If you have a population and you are calculating the
expected number of cancers.

A. Yes.

Q. If you have a larger population, you will expect more
cancers than if you have a small population?

A. Typically, yes.

Q. And, so, what you are saying is that if you use both of
these census tracts, 8706.4 and 8706.3, you would
overestimate the size of the target population.

So, you would have more expected cases if you
overestimate the size of the target population?
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A. No.

The target population refers to the people who are
exposed.

Q. Doctor, on June 4™ 2007, you didn’t know what
population had been exposed because you didn’t have the
reports from the experts at that point.

A. No, but I certainly knew that it was in a southerly—or
[ believed it was in a southerly direction, and 8706.3—sorry,
8706.4—frankly, I forgot right now which way—it’s off to
the side, so to speak, but it’s not due south.

MR. VAN WART: Matt, can we pull up Exhibit A to
Paxil-849.

That’s an exhibit to the doctor’s Illinois Cancer
Registry report.

Your Honor, just one moment.

THE COURT: Doctor, I just want to make sure I
understand what your testimony is, and hopefully the same
issue that I have would be one that the jury might have, that
your testimony is that as of the time of the authorship of this
e-mail on June 4% of 2007, you were not award of the specific
cases that were identified in the reference population, the
exposed population?

THE WITNESS: I mean, I was—I think I was
probably aware of all, or virtually all, of the then-known
plaintiffs in the case.

THE COURT: You were aware?

THE WITNESS: Yes, I was.

Q. So, Doctor, so you knew the cases, you knew how
many cases had been filed, you knew where they were
located, but you didn’t have in hand the analysis of the
experts about where the exposures were; correct?

A. I assume that’s correct.

Q. And if we look at these two census tracts, what you
are saying in your e-mail is to keep it focused on this tract
where you knew the cases were, and not over here where you
knew there were no cases. You don’t know of any cases in
this area to the southeast, do you?

A. The focus on —

Q. Can you answer my question?

A. I’m sorry, repeat it.

Q. At the time you wrote this e-mail, you knew there
were cases in census tract 9706.03; correct?

A. Yes.

Q. You didn’t know of any cases in the census tract that

ran to the southeast, 8706.04?

A. I don’t think I did.

Q. And you had no basis from an environmental expert to
be saying on June 4™, 2007 that you should be focusing on
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this particular census tract and not include the one to the

southeast?
A. Well, I did have—

Q. Did you have a basis from the environmental
experts—
A. Oh, I’'m sorry. I was referring to the environmental

experts who wrote the STS report which said in a southerly
direction.

And 1 also had the critique by Dr. Buffler that it was
due south, and I took that as informative.

Q. Doctor, you have been saying that the reason you
don’t have a Texas sharpshooter problem is because the
exposures were going to be calculated by experts, and you
were going to pick the areas based on what those experts said;
is that right?

A. Yes, but [—sorry, yes.

Q. And, then, already in June, before you have those
reports, you’re already discussing dropping—getting rid of
this census tract to the southeast?

A. That statement was based upon the opinion of three
prior experts;

The EPA report, which said it was to the south—I"m
sorry, which said it was within a three mile radius;

The STS report, which said it was in a historical
southerly direction, or southwest even, which would kind of
suggest there would be little grounds for expecting it to be to
the southeast;

And, finally, there was Dr. Buffler saying very
explicitly that to expect there to be an increased rate in the
whole southern semicircle was without foundation; that the
proper place to look would be due south.

As it tumns out, just by the Census Bureau Division of
things, the census tract in orange—or on my version here, in
pink—happened to correspond to that area.

Q. Doctor, isn’t it fair to say what you should have been
doing in June, rather than pre-calculating, or trying to
determine what areas you don’t want in there, you should
have waited until you got the expert reports that said exactly
where the exposures were?
A. But that would suggest I knew nothing prior to that
moment,

THE COURT: Is it your testimony that
8706.04 is not south of the Ringwood area?

I’m not sure what—
Q. Doctor, this is Ringwood right here (indicating),
correct?

That’s the Ringwood plant?

A. Yes.
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Q. And this area is to the southeast?
A. Correct.
Q. That’s the Fox River here (indicating).
And, so, you have this census tract that is immediately
east of McCullom Lake, and it’s south and southeast of
Ringwood; correct?
A. Uh-huh.
N.T. 10/20/2010, A.M. Session, p.52.

In reviewing the reports under consideration, i.e., the EPA Report and STS Report, it

became clear that the Reports identified the area southeast of the plant as a potential area of

exposure.

The aquifer of concern is the combined glacial till and
Silurian dolomite aquifer. Water is obtained at various depths
from the aquifer of concern (Waller and Sanderson 1976).
The depth to groundwater is 20 feet, measured at monitoring
well MW3 located near the center of the site, adjacent to the
landfill. The direction of groundwater flow is to the southeast
according to Nicholas and Krohelski, and a map from a site
report (IT Corporation 1985).
EPA Report 1990, P-623.

The STS Report, is equally without support for Dr. Neugebauer’s decision

to restrict the study population to census tract 8706.3.

Average shallow and deep May 2006 groundwater elevations
were approximately 2.0 feet and 0.9 feet higher (respectively)
than those measured in December 2005, which is likely as
result of seasonal precipitation patterns. The groundwater
elevation data continue to indicate a downward vertical
hydraulic gradient, which decreases in magnitude toward the
eastern Modine property boundary. The inferred direction of
shallow groundwater flow is north-northeasterly near the
facility building at a horizontal hydraulic gradient of 0.022,
and easterly within the eastern portion of the property, at a
horizontal hydraulic gradient of 0.041. The inferred deep
groundwater flow direction is south-southwesterly at the site,
at a horizontal hydraulic gradient 0of 0.023. The direction and
magnitude of these hydraulic gradients are generally similar to
those measured during previous groundwater monitoring
events conducted since remedial system start-up in March
2003. The relatively low groundwater elevations may have
been responsible for the south-southwesterly component of
deep groundwater flow; the historical direction of deep
groundwater flow has been to the south. Measured
groundwater elevations are provided in Table 1.

24




STS Report of June 14, 2006, P-316.

The impact of including census tract 8706.04 in the Area 2, SIR calculation would
reduce the SIR for glioblastoma multiform (deceased Plaintiff’s cancer type) to 136 which is
half of the opined value of 272 (assuming a doubling of the population by adding a similar
census tract).

Dr. Neugebauer next created a study Area 3, which was purportedly developed upon
another expert’s (Dr. Zanetti) air contour delineating “a greater probability of exposure.”
(N.T., 10/20/2010, P.M. Session, p.12). But as revealed during cross-examination, Dr.
Neugebauer’s decision to develop this Area was not based upon Dr. Zanetti’s report but upon
decisions made by Plaintiff’s counsel, which restricted information available to him and his
own decision to ignore information in the report.

Q. Okay. Let’s turn now to Area 3. Doctor, Area 3 is the
area that you say was exposed to air contamination or that you
— based on what information has been provided to you, you
are assuming that—

A. Yes.
Q. --it represents an area of air contamination?

And that area was based on contours provided by a Dr.
Zanetti?

N.T. 10/20/2010, P.M. Session, p.10.

Q. And your understanding was that you were getting
from Dr. Zanetti the area that had been exposed to some
chemical, vinyl chloride or some chemical from the

Ringwood plant?
A. Not quite.
Q. Were you looking for the exposed area?

A. It was my understanding the individuals living within
the borders of the line you just identified had a greater
probability of exposure.

It’s not as though on the —well, on the western edge of
the blue line, the west side, exposure ceased or risk ceased at
that point.

N.T. 10/20/2010, P.M. Session, p.12.

Q. But, Doctor, do you see how the contour linesend ina
field?
A. Yes, I do.

N.T. 10/20/2010, P.M. Session, pp 12-13.
*

* *

Q. Now, did you think that the exposure area ended in the
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middle of a field?
A No. As I just said, I didn’t view that as demarcating
the point where exposure ended.
Q. Did you ask Dr. Zanetti why his contours ended in the
field?
A. 1 did not.

N.T. 10/20/2010, P.M. Session, p.13.

*

Q. Did you ask Dr. Zanetti to give you contours that
showed the entire area that had been exposed to vinyl chloride
from the Ringwood plant?
A. No, I did not.
Q. Was it your understanding in selecting your boundary
areas, based on this model, that there were areas beyond the
0.08 line that had been exposed to vinyl chloride from the
Ringwood plant?

MR. FREIWALD: Objection, asked and answered.

THE COURT: Overruled.

THE WITNESS: I’'m sorry. Ask the question again.
BY MY VAN WART:
Q. Was it your understanding that there were areas farther
away, outside the 0.08 contour, that had been exposed to vinyl
chloride from the Ringwood plant.
A. As I have said before, I do not and did not view that
line as sort of an absolute, so to speak, line in the sand beyond
which there was no exposure to chemical contaminates.

N.T. 10/20/2010, P.M.Session, p.15.

THE WITNESS: Okay. No, I did not—I forget the
exact formulation. But no, I did not view it as ending an area
beyond which there was no exposure.

BY MR. VAN WART:
Q. And did you say to Dr Zanetti: I want to know not this
area which forms a circle around McCullom Lake, I want to
know the whole area that you say according to your exposure
model has been exposed to vinyl chloride?
A. I did not ask him that.

N.T. 10/20/2010, P.M. Session, pp.12-16.

Q. And did you know that Dr. Zanetti knew precisely
where the cases were in McCullom Lake?

A. I did not know that.

Q. Would that surprise you?

A. I’ve been told that he did not know.

Q. Who told you that?

A. Mr. Freiwald.

Q. Mr. Freiwald told you that Dr. Zanetti did not know?
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A. Correct.
Q. Now, the first question: When you saw that these
contours just ended in the field, and you see how the interior
contours are almost closed?
A. Yes.
Q. Did you say to Dr. Zanetti: Close that contour, [ want
to see the whole area that’s affected?
A. 1 did not.

N.T. 10/20/2010, P.M. Session, p.17.

Q. Do you see in Page 6 he says [reading]: To date we
have received through counsel and examined the following
documents and data?
A. If this was part of one of the documents I received,
and I did receive some documents produced by Dr. Zanetti.
This was not one of the documents that I looked at.

N.T. 10/20/2010, P.M. Session, p.19.

Q. This was his expert report; correct?
A. Bases on what you are saying, yes.
Q. Are you questioning that?

MR. VAN WART: Do we have another copy?

THE WITNESS: I just didn’t want to attest to
something I didn’t know firsthand.

There’s additional material in his C.V. and other items
in the back of the report, which I don’t think I received. But
from what I can recall, I received probably somewhere
starting around Page 20—I’m sorry, no, starting around Page
21 to around Page—not around, to Page 41.

MR. VAN WART:
Q. Who made the decision about what pieces to send
you?
A. Dr.—Mr. Freiwald.
N.T. 10/20/2010, P.M. Session, pp.19-20.

Q. Did you ever ask, by the way—after you only received
these pieces of the expert report, did you ever ask for the full
report?
A. No, I did not.

N.T. 10/20/2010, P.M. Session, p.27.

Q. And as the lead epidemiologist on this case, you didn’t
make it your business to find out what this really represented?
A. I accepted it as the product of another scientist, the
results of another scientist’s investigation.

Q. And you never took the time to tell the experts who
were developing these exposure estimates or areas that they’re
not supposed to know where the cases are located when they
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do their analysis?
A. Well, one of my—

Q. Can you answer my question?
A. I’'m sorry. Ask it again.
Q. Did you go to these exposure scientists and say:

When you are doing your analysis for purposes of my
epidemiology project, you can’t draw your areas knowing
where the cases are?

Did you tell them that?
A. 1 did not.
Q. And when did Mr. Freiwald tell you that Dr. Zanetti
did not know where the cases were?
A. Maybe about two years ago, three years ago—two
years ago, I think.
Q. And so until today since you did your reports, you
have labored under the belief that these experts didn’t know
where the cases were?
A. That’s correct.
Q. And that’s why you made the statement that you did to
the Illinois Cancer Registry, the statement we discussed
earlier today?
A. Yes.
Q. Now, you see that this exposure line is 0.08. And
you’re aware that Dr. Zanetti prepared this in 19—excuse me,
in 2007?
A. Yes.
Q. Do you know that Dr. Zanetti has updated this report?
A. I did not know that.
Q. Do you know that he in 2008, when you—well, first of
all, I think we discussed this before that in your original report
you had called your results preliminary; correct?
A. Yes.
Q. And in your 2008 report you dropped the word
“preliminary” but presented essentially the same report?
A. Correct.
Q. Did you know that Dr. Zanetti in 2008 undertook a
new analysis where he increased his exposure estimates by a
factor of four?
A. I did not know that.
Q. Do you know that this 0.08 line isn’t the line that he
contends exists today?
A. 1 didn’t know that.
Q. Do you know how far out—if you were to use the
same 0.08 mark today, do you know how far away from the
plant you’d have to go?
A. No, I don’t.

N.T. 10/20/2010, P.M. Session, pp. 31-33.
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Dr. Neugebauer developed another Zone 4, as another zone of exposure to support his
theory but this time, he used a water plume mechanism as the method of transportation of the
alleged toxic chemical. As with the other experts with whom his theory rested, he had little
if no evidence to base his theory of exposure upon or ignored evidence which would have
contradicted or refuted his exposure decisions. The theoretical exposure was based on the

Andrews Plume.

Q. Doctor, you already testified earlier that you
personally have no idea whether this Andrews Plume or the
deep plume actually exists; correct?
A. That’s correct.
Q. And that plume makes up Area 4 of your analysis?
A. Correct.
Q. And you—in making the—how did you make the
decision that you were going to rely on Dr. Andrews for his
analysis of where that plume was or that it even existed?
A. He was the hydrogeological scientist who was
providing an estimate for this case.
Q. And in deciding to rely on Dr. Andrews, did you
decide that you weren’t going to rely on what the public
health authorities said about that plume and whether it
existed?
A. I’'m not sure which report from the public health
authorities you are referring to.
Q. Well, did you make any attempt? Youdidn’t go to the
Illinois EPA to say: Look, this guy Dr. Andrews who has
been hired in litigation has given me this plume. Before I
undertake an analysis based on it, I want to know if you have
any information to support it?
A. I searched Google to identify whether there were
reports from Illinois, either the Department of Health or EPA,
and didn’t find them.

MR. VAN WART: Doctor, we are going to pull
something. One second.
BY MR. VAN WART:
Q. I believe this has previously been used. It’s
Defendants’ Exhibit 422. Doctor, did your Google search
come up with that document?
A. No, it did not.

MR. VAN WART: Matt, can you pull that up?
BY MR. VAN WART:
Q. Do you see that’s a document from the—it’s called the
Hlinois State Water Survey. It’s part of the Illinois
Department of Natural Resources.
A. Yes.
Q.  It’s dated September 8", 2006.
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A. Yes.

Q. That’s about a little more than a month before you
submitted your first report in this case?
A Yes.

Q. And it says [reading]: Re: Linking McCullom Lake
area to Ringwood groundwater contamination.

MR. VAN WART: And it we could go to the last
page. I’m sorry, Matt, the text.
BY MR. VAN WART:
Q. Do you see where his conclusion in his report to
McHenry County says [reading]: Based on these maps,
including the groundwater potentiometric surface maps and
the plume configuration maps and what is known about the
regional hydrology of eastern McHenry County, contaminates
have not reached the McCullom Lake area.

Were you aware that they had taken that position?
A. No, I was not.
Q. Were you aware that the Illinois Water Survey had
taken the position that Plaintiff’s theory, such a phenomenon,
goes against the physical laws that dictate groundwater

movement.
Were you aware of that?
A. No, I was not.
Q. Is that information you would have taken into account
back in 2006 and 2007, if you had been aware of it?
A. I would have taken it into account insofar as I would

have raised it with the hydrologist.
N.T. 10/20/2010, P.M. Session, pp. 36-40.

The above evidence demonstrates how Dr. Neugebauer manipulated or disregarded
the parts of the scientific information upon which he claims to have relied in an effort to
arrive at the conclusion that he intended, which was an increased SIR. He did this by the use
of the device of gerrymandering or making his area of exposure which determines the E
or expected number of cases element of the equation conform as closely to the area where he
knew the observed cases were, to virtually insure an increased SIR by decreasing the E
component. This was frequently referred to by defense counsel as the “Texas Sharpshooter
Snydrome” and is well known in epidemiological literature as false methodology.

The other method Dr. Neugebauer used to manipulate the SIR, was the inclusion of
observed cases that did not satisfy the rules for such inclusion. This would have the effect of
inflating the O part of the equation which would lead to an increased SIR.

The first example of this can be found in the use of Scott Milliman, who appears in

all four of Dr. Neugebauer’s study areas. Inexplicably, Dr. Neugebauer, first claimed he put
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Mr. Milliman in all four areas, and then revised his answer to say that he didn’t.

Q. Doctor, at some point you had to make a decision
about what area Mr. Milliman belonged in; correct?
A. Yes.

* * *

BY MR. VAN WART:

Q. Now, you decided to put him in all four areas; correct?
A. Yes.
* * *

THE WITNESS: Can I revise by response?

No, I did not put him in those four areas.
BY MR. VAN WART:
Q. Well, does Mr. Milliman’s name appear in all four
areas?
A. Yes. But he is in those areas. 1didn’t put him there.
Q. Doctor, somebody had to take the name and put it into
your computer. Did you at least do that?
A. No. That suggests that I somehow played some role in
placing him there. I played no role.

THE COURT: Well, who did if you didn’t?

THE WITNESS: You could go to your own address
on Google or Google Earth and it will tell you where he lived.

THE COURT: He doesn’t live in the area. He
worked in the area.

THE WITNESS: I’'m sorry, I was referring to the
other people.

THE COURT: He was talking about Mr. Milliman
who was a sheriff.

THE WITNESS: I'm sorry.

N.T. 10/20/2010, P.M. Session, pp. 60-62.

Dr. Neugebauer included Mr. Milliman in Area 3 which is the air exposure contour
study for the period between 1968 and 1989, although he did not begin working in the area

until March 1998.

Q. And the other thing that’s unusual about Mr. Milliman
is that unlike Mr. Branham who had lived in the area since the
1960’s, Mr. Milliman only began working in March 1998; is

that right?

A. Yes.

Q. And he was diagnosed in 2002; is that right?
A. Correct.

N.T. 10/20/2010, P.M. Session, p.52.

Dr. Neugebauer’s basis for including him could not be supported by his own
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inclusion criteria and appears to have been included at the direction of Plaintiff’s attorney.

BY MR. VAN WART:
Q. Doctor, the 0.08 contour that defines Area 3 is for
1968 to 1989, correct? Do you see right at the top?
A. Yes.
Q. And, if we go back to Mr. Milliman—
MR. VAN WART: Go back to those charts.
BY MR. VAN WART:

Q. Mr. Milliman only came into the area in 1998, almost
ten years after your area contour; after your air contour.

A. Correct.

Q. So under that contour you don’t have any basis to

assume that he was even exposed.
A. But the implications—not the implication, but the
contour doesn’t disappear as time passes.
The levels of exposure might decrease but the contour
is still present.
Q. Doctor, you came into this case, and I think you’ve
been saying you did a dose response analysis.
A. Yes, I did say that.
Q. And your dose contour, your exposure contour, is only
for the period 1968 to 1989. It says it right on it, correct?
You don’t present any contour that says what the
exposure levels would have been for purposes of your study
or anybody like Mr. Milliman who only shows you in 1998.

A. The reference in the report?

Q. Is that right, Doctor?

A. I wasn’t sure there was a question. I'm sorry, repeat
the question.

Q. You don’t have anything in your report that provides a
basis for including somebody in Area 3 if their exposure is in
1998 because you don’t have a contour. -

A. The contour continues in later years as reflected in
later—

Q. How do you know that? Is that in your report?

A. Not specifically, no.

Q. Is it generally?

A. 1 beg your pardon?

Q. Is it generally in your report?

A. I don’t know what you mean by “generally.”

Q. Did you say in your report: I’'m going to put

somebody in Target Area 3 even if they have not been
exposed during the period 1968 to 19897

A. I didn’t say that.

Q. But you went further. You are saying he belongs in
Area 3. Now, he doesn’t work—he doesn’t live in any of
these areas; correct?
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A. Correct.
Q. But in addition to putting him—you put him in Area 3
because of what?
A. My understanding that his route—his beat as a police
officer was within that area.
Q. Who told you that?
A. Mr. Freiwald.
N.T. 10/20/2010, P.M. Session, pp.62-64.

Mr. Milliman was included in Area 4 which was the groundwater plum exposure
study, which was contradictory to Plaintiff’s expert, Dr. Ginsberg’s analysis which Dr.
Neugebauer claims to have never received, which begs the question as to where he received
his information for inclusion.

Q. Do you know that Dr. Ginsberg has submitted a report

in this case?

A. Yes, I do.

Q. And you know that he has submitted a report

specifically on Mr. Milliman?

A. 1 don’t recall seeing that report. I may have seen it.
N.T. 10/20/2010, P.M. Session, p.65.

That question was later answered.

Q. Now, Dr. Ginsberg’s role in this case is to take
exposure concentrations and then turn them into individual
doses; correct?
A. Yes.

N.T. 10/20/2010, P.M. Session, p.66.

THE COURT: No, I just want you to give—how did
you determine Mr. Milliman’s dose?

THE WITNESS: Sorry. Based upon where he lived.

THE COURT: And where did he live?

THE WITNESS: Let me rephrase. Let’s set aside Mr.
Milliman for a moment. Let’s take—

THE COURT: Did you consider him to be an
equivalent full-time resident in McCullom Village for dose
purposes?

THE WITNESS: In effect, yes.

THE COURT: Go ahead.

BY MR. VAN WART:

Q. Now, not only did you treat him as an equivalent full-
time McCullom Lake resident, you put him right above this
Andrews Plume, this deep plume.

A. Correct.

* * *
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Q. You see this is Dr. Ginsberg’s Technology Evaluation
of Brain Cancer Causation in Scott Milliman. Do you see
that? October 25™, 2008.

A. Yes.

Q. And if you turn to page 31, bottom of the first
paragraph under his exposure assessment—first of all, he
describes Mr. Milliman’s patrol duties. And then he
concludes, he says [reading]: Exposure pathways related to
residential use of groundwater are not relevant for Mr.
Milliman.

Were you aware that Dr. Ginsberg had said the
groundwater exposure pathway is not relevant to Mr.
Milliman?

A. I was not.

Q. And if you go to the bottom, do you see that Mr.
Ginsberg is saying that his statement of Mr. Milliman’s
exposure assumes that Mr. Milliman was spending 80 percent
of his time in Ringwood? At the bottom, do you see that right
there?

A. Right, the highlighted part.

I was not aware of this.

Q. That’s different from the assumption that you’ve
made in putting him in Area 4?

A. Correct.
Q. That has an important effect on your analysis?
A. Yes.

Q. Did you ever ask to see copies of Dr. Ginsberg’s
individual workups to make sure that they were in sync with
what your assumptions were?
A. No, I did not.
Q. I want to ask again—
MR. VAN WART: If we could go back to that chart,
Matt.
BY MR. VAN WART:
Q Who told you that you had enough information to put
Mr. Milliman in Target Area 47
A. Mr. Freiwald.
N.T. 10/202010 P.M. Session, pp. 69-72.

Under Dr. Ginsberg’s theory of exposure in the groundwater plume, the relevant
activities were identified as not being related to drinking water.

Q. Did you understand from either Mr. Freiwald or Dr.
Ginsberg that for people that they say lived above the plume,
that they were exposed through showering and bathing and
washing dishes?

A. Yes.

Q. And gardening, using a garden hose?
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A. Yes.

Q. And when you decided to put Mr. Milliman in Area 4,
did you think, as a policeman, that those were the kinds of
activities he engaged in, in Area 47

A. No, it was based more on drinking water per se rather
than showering and so forth. Although I don’t know the
particular—

Q. If you turn to Page 33 of Dr. Ginsberg’s report which
is P-110. I’'m sorry. If you go to Mr. Branham’s report which
is—yes, P-110.

Doctor, this is the report that Dr. Ginsberg prepared
for Mr. Branham.

MR. VAN WART: If we go to page 33.

THE WITNESS: Which page number is it?

MR. VAN WART: We’ll get it.

THE WITNESS: I see, yeah.
BY MR. VAN WART:
Q. Doctor, this is the section of Dr. Ginsberg’s report that
relates to indoor air exposures stemming from contaminated
groundwater.
A, Yes, I see.
Q. And do you see—if you go to the bottom paragraph,
do you see where he is talking about the inhalation exposure
pathway? He’s saying that’s what people breathe in, vinyl
chloride vapors? Do you see that?
A. Yes, I do.
Q. And you see the reason he is focused on inhalation is
because there is no clear link of vinyl chloride ingestion to
brain cancer risk?
A. Correct. I see that, yes.
Q. Did you not understand that nobody is claiming that
drinking the water causes brain cancer?
A. I did not understand that

Before leaving this section on Mr. Milliman, it is important to note one of the
more illogical, counterintuitive and disingenuous arguments offered by Dr.Neugebauer in
support of his fundamentally challenged theory of a cancer cluster in the McCullom Lake
area.

It was noted earlier in these Findings that Dr. Finklestein used as a basis for his
construct regarding specific causation, certain German Studies done in industrial
exposures to employees in plants producing chloride solvent type chemicals.

Dr.Neugebauer also included Mr. Milliman in his exposed group because he was

an employee, albeit not subject to industrial exposure.
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Dr. Neugebauer did have a population of employees who were appropriate
candidates for study because of their industrial exposure similar to the German Study.
But, Dr. Neugebauer chose not to include them because they “exaggerated the risk” in the

exposed area.

Q. And Mr.Milliman, what is unusual about Mr.
Milliman, he doesn’t even live in McCullom Lake or even
in the area, correct?

A. He does not live in McCullom Lake.

Q. In a case that is about McCullom Lake and the
McCullom Lake cluster, the only way you could get more
than a single case in McCullom Lake is by including a
nonresident; correct?

A. That’s the only—well, I did include a non-resident,
yes.

Q. Now, Mr. Milliman was employed in the area;
correct?

A. Yes.

Q. And you had made the decision as part of your
analysis that you were going to include people if they either
lived or worked in these target areas for whatever your
specified time was.
A Correct.
Q. The employees that you decided not to include were
the employees of the Ringwood plant?
A. That’s correct.
Q. You also decided not to include the employees of
the other major employer in the area, Modine.
A. I did not include them, because I considered that
their exposure was of an industrial nature rather than of the
type of exposure we were talking about here, which was
residential populations.
Q. Is that a significant difference to you?
A. Yes. I would imagine that the individuals who
worked at these plants were more severely exposed than the
rest of the population, and to include them would, in fact,
exaggerate the risk that might be associated with living in
or working in the vicinity of McCullom Lake Village.
Q. Doctor, wouldn’t that make them then probably the
ideal candidates for study because they have the higher
exposures. If you don’t have a problem there, you don’t
have a problem anywhere.
A. No. Actually, no.
Q. Did that ever occur to you or no?

Did you ever consider, if you wanted to do a study,
you wanted to include the employees of these plants where
you say those are the highest exposures?

36




A. 1 thought it wasn’t addressing the question that I was
interested in. In other words, the question was whether
people who live—the basic question was whether people who
live in the vicinity of the chemical plant had an appreciable
increased risk of brain cancer, not whether people who
worked in an industry using those compounds. In the same
way in which the studies, or all the ones that I'm aware of,
examine rates of cancer of people living in the area of the
particular dump. They don’t investigate the garbage
collectors who bring material to the dump and place it there;
although they could do so.
Q. But the non-resident employee you decided to include
was Mr. Milliman.
A. Yes, because he did not work at Rohm and Haas.
N.T. 10/20/2010, P.M. Session, pp. 49-52.

The fact is that the record reveals, as of the date of Dr. Neugebauer’s report that there
were no employees of either the Rohm and Haas or Modine plant (subject to industrial
exposure), who were part of the observed cases in his study.

Based upon the record as it had been developed, it is reasonable to conclude that the
decision to no include the employees was to avoid enlarging the exposed population (E)
without being able to enlarge the observed cases (0). To do so, would have lowered his
SIR.

As part of his support for his cluster cancer theory, Dr. Neugebauer had produced his
aforementioned Tables demonstrating his increased S.L.R. as to the two forms of cancer.

One of the persons included was Judith Roszak. She was included in Area 1 and2in
Dr. Neugebauer’s 2008 Study as an observed case of glioblastoma (the same cancer that Mr.
Branham had). Her address was identified in a chart in Dr. Neugebauer’s 2008 Report as #10

with an address in McHenry, IL. (Unnumbered page of Dr. Neugebauer’s 2008 Report).

10 Judith Roszak 3405 W. Cleveland Ave. glioblastoma mutliforme Sept
McHenry, IL 60050 2006

In a memo dated April 5, 2007, from Plaintiff’s counsel re Judith Roszak, it was
identified that she was never a resident of McHenry County or McCullom Lake Village.

TO: Richard Neugebauer, Ph.D.
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FROM: Glenn A. Ellis, Esquire
DATE: April 5, 2007
RE: Profile for Judith Roszak, deceased

* ok v *

Date first resided in area surrounding McCullom Lake Village:

Not Applicable
Date moved from area surrounding McCullom Lake Village:
Not Applicable
Address at time of death:
1 S. 543 Halsey Road, Oak Brook Terrace, IL 60181

* % *
Diagnosis:

Glioblastoma multiforme
Address at time of diagnosis:
1 S. 542 Halsey Road, Oak Brook Terrace, IL 60181
Date of diagnosis:
September 15, 2006
Unnumbered Page of Dr. Neugebauer’s 2008 Report.

Dr. Neugebauer was asked about the presence of Ms. Roszak in the study:

Q. Now, another person that you included for
glioblastoma was Ms. Roszak, and she’s in Area 1; and she’s
also in Area 2, right?

A. With all due respect, I believe that that’s a mistake.
Q. This is a mistake? This is the letter that we got from
Mr. Ellis.

A. I understand that.

Q. So what’s the mistake?

A. This particular individual was not included in the
analysis.

Q. Do you know who was included in the analysis? First
of all, have you told the attorneys that this is an error?

A. The other day, yes.

Q. The other day? When did you tell them?

A. If I said the other day, I meant the other day.

Q. Well, what’s the other day?

A. Oh, I see. I didn’t see this particular page until the
other day.

Q. Right. You say this page what, in preparation for your
testimony?
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A. Yes.
Q. And then you said you saw this—they said you might
be asked questions about this letter?
A. I beg your pardon.
Q. Did they show it to you saying that you might be asked
questions about this letter?
A. About what letter?
Q. Are we talking about the same thing? This chart is
from a letter.
A. Oh, I’'m sorry. I forgot exactly how it came up but I
looked at that and I said—I looked at this table and I said that
particular individual is not one of the cases included in the
analysis.
Q. Well, how many days ago was that?
A. 1 don’t remember offhand.
Q. Did you come into town on Sunday?
A. Yes.
Q. Do you have any idea why we haven’t been told, why
we’re just learning this right now?
A. I do not have an idea why.
Q. Did you say to the attorneys: You know what, you’d
better let them know because they thought for several years
that you provided them correct data?
A. I did not—I did not tell them that.
N.T. 10/20/2010, P.M. Session, pp.82-84.

This testimonial admissions that one of the four observed cases of glioblastoma relied
upon by Dr. Neugebauer, did not belong in the analysis (reducing the “O” component of the
“O/E=S.I.R.” by 25%) precipitated a series of events which began with the revelations for the
first time that Dr. Neugebauer had “redone” his calculations prior to the beginning of trial.

Q. So how many cases did you have in Area 1?
A. The other three people are cases.
Q. Doctor, you testified earlier that in your Area 1
analysis where you had fewer cases than expected the number
was four against six, more than six expected. 6.565 expected.
That’s on the other chart. Is there a fourth case or is it three?
A. That would take me a moment, more than a moment
to determine.
Q. Do you have the name? What did you tell the lawyers
the other day? Did you tell them the correct name or the
correct number?

A. Yes, 1did.

Q. What did you tell them?

A. It would take me a moment or so to find the page on
which that is listed.
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BY MR. VAN WART:
Have you redone your calculations?
Yeah. Yes, I have.
Did you give those to the lawyers?
Yes, I have.
Did you do that a couple of days ago?
No, some time ago. A few weeks ago.
. Do you know why we haven’t received those new
calculations?
A. No, I do not.
N.T. 10/20/2010, P.M. Session, pp. 85,86.

OPOPOPO

The witness repeated the testimony as to Ms. Roszak’s erroncous inclusion in

response to questions by the Court.

THE COURT: Why do you believe that—why do you
believe and why did you communicate to counsel that Ms.
Roszak was not properly included in Area 1 and Area 2?

THE WITNESS: 1 think there was just a general
miscommunication between us as to who was in which area.

THE COURT: You believe that Ms. Roszak should
have not been properly included in Area 1?7

THE WITNESS: I believe that her—that is true. I
think she should not be.

THE COURT: Well, let’s go back. Just so we can
define the specific parameters of what is included in Table 1.
What type of study is Table 1 as described in the document D-
20997

THE WITNESS: Table 1-—sorry. Table 1, Target
Area 1 refers to the enumeration of cases in an ecologic study.

THE COURT: And you believe that Ms. Roszak is
not properly included in Target Area 1 in your ecological
study?

THE WITNESS: Yes.

N.T. 10/20/2010, P.M. Session, pp. 96-97.

Plaintiff’s counsel argued during a sidebar that Dr. Neugebauer was mistaken and that
Ms. Roszak should have been included.

THE COURT: Does Roszak belong in the analysis
under an ecological study?

MR. FREIWALD: She does.

THE COURT: Well, then why is he confused about
it?

MR. FREIWALD: I can’t go talk to him so I can’t
explain that. Other than what I’'m suggesting and I think he
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will figure it out when he goes and looks. He is showing him
a letter that he didn’t create, and I’'m not saying this is unfair.
THE COURT: He created the issue by saying that
Roszak doesn’t belong there.
MR. FREIWALD: But he’s wrong about that.
THE COURT: He created that issue.
N.T. 10/20/2010, P.M. Session, pp. 90-91.

Because of the importance of this issue to the methodologies of Dr. Neugebauer’s
calculations and the prior testimony regarding other issues of methodology and Plaintiff’s
counsel’s representation to the Court, this Court thought it best to adjourn Court to allow for
any confusion, prior to the next Court day.

THE COURT: Allright. I can honestly represent to
the parties and the jury based upon the conversation that L had
at sidebar with all parties that there may be an honest mistake
of fact and I’'m going to allow the parties time to clarify that
issue.

We're going to adjourn for the day. And, Doctor,
without allowing you to have communication with counsel,
which I am again prohibiting, I am directing you to review
your notes during the recess, the adjournment, and to look at
the data.

THE WITNESS: Yes.

THE COURT: And to ask again the question of
whether or not Ms. Roszak’s inclusion in Area 1 is proper or,
based upon what you’ve just told us, is improper. And I think
you need to go back and look at some more of the supporting
data which may have been present at the time of your original
conclusion and determine if anything had changed your mind
about the inclusion.

THE WITNESS: Understood.

THE COURT: And I'll give you that latitude because
it has been a long couple days and there is a lot of
information. We’re all human and we’re all subject to
making human mistakes.

THE WITNESS: Thank you, Your Honor.

N.T. 10/20/2010, P.M. Session, pp. 99-100.

The doctor was allowed to e-mail both counsel any changes in the Roszak position by

agreement of counsel.

MR. VAN WART: Your Honor, my only concern
is—I don’t want to waste the jury’s time in the moming—is if
we can get notice, and I wonder if the Doctor is—if he can
send one e-mail but it has to be to both sides simultaneously,
giving us whatever the explanation is so we have it in
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advance.

THE COURT: Do you have the capability of doing
that?

THE WITNESS: Yes, I do. I need their e-mail
addresses.

THE COURT: Is that all right with you, Mr.
Freiwald?

MR. FREIWALD: That’s fine.

N.T. 10/20/2010, P.M. Session, p.102.

When the trial resumed the next morning, Plaintiff’s counsel retracted his assertion

that Ms. Roszak had been properly included in the study in Area 1 and Area 2.

MR. FREIWALD: I want to correct something. Isaid
something on the record that--

MR. VAN WART: I would like to talk first about
what happened with Dr. Neugebauer. That’s part of the issue
here.

MR. FREIWALD: I said something to the Court
yesterday that I need to correct, because I said—

MR. VAN WART: It’s a little bit late.

MR. FREIWALD: Can 1 just say this?

THE COURT: We are on the record. Go ahead.

MR. FREIWALD: When we went to sidebar I said
that I believed what the witness was testifying to at that
moment was a mistake-—about their being a mistake.

THE COURT: Iremember.

MR. FREIWALD: I was partly right and I was partly
wrong; innocently, that is, not with any intention.

The Roszak case—I went back to the office last night
and checked the inclusion of Roszak in the Target Areas 1
and 2 of this first study that is in his 2008 report, and she is on
the map in the location that I said, but she shouldn’t have
been included in that target area because the data for
diagnosis—the data for diagnosis, I believe, is not within the
’96 to 2006 parameters for that study.

N.T. 20/21/2010 A.M. Session, pp.5-6.

various types.

After Plaintiff’s counsel’s retraction, it was revealed that Ms. Roszak never resided at
the address listed and that it was her parents’ residence that she visited occasionally. (See
below). More disturbing to the Court was that Dr. Neugebauer did not limit his review to the
Roszak issue as directed by the Court but went on to make 21 changes in his Report of

THE COURT: If you have four people and you are
basing your SIR on four cases and you lose one, you have a
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25 percent reduction.

It’s more than—

MR. FREIWALD: In those two study areas.

But in those two study areas we are not expecting to
see cases because those are outside the contamination areas.

And that’s verified by the cancer registry study that
comes along and provides the definitive—

THE COURT: Iam going to let the witness bear the
burden of supporting his opinion.

MR. FREIWALD: I understand that.

THE COURT: One of the reasons I didn’t want there
to be any communication—not that I doubted your integrity,
but in a situation where the impeachment has gotten to the
level that is now, it raises a lot of issues for the Court.

Mr. Van Wart?

MR. VAN WART: Your Honor, it is much, much
worse than what Mr. Freiwald just described.

The doctor submitted a report this morning between
7:00 and 8:00.

He has 21 changes to his analysis.

Twenty-one.

Now, in his analysis, the original ecological analysis
that gets everybody up in arms, now three of the four areas are
not statistically significant.

His cohort analysis, which he testified to on the stand,
now that is not statistically significant.

He is moving people in and out.

A lot of changes.

And then he just sent us at 8:24, I think it’s about 20
attachments—60 attachments.

So he is—basically he has been up all night essentially
redoing his analysis.

And so, it seems like the only remedy at this point is
to strike his opinion altogether.

It is an affront to the Court.

And in what makes it worse is that he testified
unequivocally that he already had informed Mr. Freiwald
about these problems and we were never given any warning
about that.

And Mr. Freiwald continues to make misstatements
about even Miss Roszak.

Miss Roszak never lived in McCullom Lake Village.

She only—Dr. Neugebauer’s criteria for inclusion in
his study is you either had to live there or you had to work
there.

THE COURT: What was presented as an address and
residence?

MR. VAN WART: She visited her parents on
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weekends because her parents were sick. She never lived
there.

And, so, even though she didn’t meet the inclusion
criteria, he still puts her in there.

And, so, for Mr. Freiwald, he said it to you yesterday,
that she lived there, that is just absolutely false.

And there were problems with these other cases they
are including.

So we ask the Court to strike Dr. Neugebauer’s
opinion.

And we are compromised because now we are
getting—not even at midnight, we are getting it two hours
before he is supposed to take the stand—a brand new
analysis.

We don’t know all of the details of all these
attachments that he has given us.

And counsel had notice of these changes, and it only
came out on cross-examination that he had had this
information and he was sitting on it and just hoping that we
weren’t going to get into these issues.

N.T. 10/21/2010, A.M. Session, pp. 9-12.

The Court conducted a voir dire of Dr. Neugebauer and at its conclusion the Court

struck the Doctor’s testimony in its entirety.

THE COURT: All right.

With respect to the Motion to Strike, I am going to
grant the motion.

Having heard the Doctor over the last two days, the
troubling aspects of his report surfaced both subtly and in
more immediate ways, and the events of yesterday afternoon
became—were troubling to the Court, and it caused me to
review some of the earlier testimony of the Doctor, and it
gave me no pause in my analysis that his report was troubling.

It is as close as I have come sitting on the bench for
20-plus years, to having a report that may be tantamount to
fraud on the Court, and I will not allow this testimony to
continue.

Do you have a motion, following my motion to grant
to strike?

N.T. 10/21/2010, A.M. Session, pp. 51-52.

Plaintiff immediately moved for a Mistrial and Defendants subsequently moved for

Judgment in favor of Defendants.

MR. FREIWALD: I would move for a mistrial, Your
Honor.
MR. VAN WART: We need to confer, Your Honor.
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N.T. 10/21/2010, A.M. Session, p.52.

* * *

MR. VAN WART: Your Honor, we oppose the
motion for a mistrial, and we ask the Court to enter judgment
in favor of Defendants, because the Plaintiff has no viable
causation evidence and they should not be allowed to benefit
from either their misconduct or from the nature of the
evidence that they put forward. And to enter a mistrial at this
point would be to reward them for having assembled a case
that includes evidence, such as Dr. Neugebauer’s.

So we ask that the Court not declare the mistrial, but
enter judgment in our favor.

And then, in addition, we ask that the Court order Dr.
Neugebauer to preserve his computer for forensic review so
that can see if there is some additional evidence that bears on
the potential issue of misconduct.

At this point, Your Honor, we are close to the finish
line.

The Jury—if the Court is not going to be entering
judgment in our favor, which I think is the appropriate
outcome, let’s finish the case, get it to them by next week.
The Jury should be instructed about the nature of Dr.
Neugebauer’s evidence and that they are not to consider it in
any way as evidence supporting the claim of a cluster in
McCullom Lake Village.

MR. FREIWALD: First of all, I heard things from Dr.
Neugebauer today that I am hearing for the first time.

I don’t know what he is talking about, sending any
new calculations to me, and I don’t accept that. And that’s as
far as I know, something that is a complete—

THE COURT: There’s a switch underneath.

MR. FREIWALD: Do I need to go back over what I
said?

THE COURT: No. I heard what you said.

MR. FREIWALD: I don’t know what, really, these
changes are that have been presented to me this moming.

I don’t know—I can piece together some of them, but
I don’t understand it, and I don’t know what happened.

I don’t know what he was doing last night all night.

I have a package of these tables I haven’t even looked
at.

I mean, I don’t know—1I don’t really understand this
myself.

So, to the extent that the report is changed—and,
obviously, it is—it is not something that I can really speak to.

So the misconduct issue is not, as far as I am
concerned, credible from this witness.
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I am saying that this expert is not credible on that
issue. I don’t even know what he is talking about.

THE COURT: Idon’t think he does, either.

MR. FREIWALD: That very well may be, Your
Honor. - -
THE COURT: It was quite obvious during the last

two days that—quite honestly, I am questioning my earlier
decisions regarding allowing him to testify.
But that’s water over the dam, and if I revisit it, it will
be in another context.
N.T. 10/21/2010, A.M. Session, pp. 53-56.

This Court deferred ruling on this issue but considered the importance of the

epidemiological evidence to the case.

THE COURT: The issue of a mistrial at this stage of
the trial is, of course, not one to be taken lightly given the
investment of time by the parties, and the Court, and this Jury

* * : *

But, because the epidemiological opinion is crucial,
and may be the most crucial evidence in this case, I don’t
believe it is something that can be ignored in its absence, or
something that I can reasonably expect the Jury to ignore.

N.T. 10/21/2010, A.M. Session, p. 53.

In light of the preceding events, this Court decided to discharge the
Jury:

THE COURT: With respect to entering judgment, I
cannot do that now.

And I am going to ask that you submit a formal
written motion to enter judgment, and I will give you the
opportunity to respond.

The motion will be due in 10 days, and your response
is due in 10 days thereafter.

I will be discharging this Jury.

The issue is whether the termination of the trial is by
mistrial or by judgment.

And I am not in a position to make that decision now,
nor—1 think it is such a weighty decision that—I need to have
time and some separation; because my immediate emotion is
based upon what I concluded was a direct intention to defraud
this Court by that witness.

I don’t want to respond being subject to the emotion
that [ have now.

So I need some time and distance to be a little bit less
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passionate about the issue.
But the issue will turn on the evidence, or lack thereof.
And I will make the decision in a timely manner.
N.T. 10/21/2010, A.M. Session, pp.59-60.

V&(/'hen the Court discharged the Jury, the evidence that remained to be offered by the
Plaintiff concerned the testimony of their Expert, none of whom had offered specific
causation opinions in their Expert Reports by which they were bound at trial.

Dr. Zanetti, was an employee of EnviroComp Consulting, Inc. and he prepared a
Report for the Plaintiff in this case:

The law firm Layser & Freiwald, P.C., retained the services of
Dr. Paolo Zannetti and his company EnviroComp Consulting,
Inc., (“EnviroComp) for this case. Under this retention, Dr.
Zannetti and his associates were asked to read and review
relevant documents and reports, and understand the scientific
aspects of this case. In particular, this effort regards the
atmospheric emissions and transport of vinyl chloride (VC)
attributable to operations at the Rohm and Haas chemical
plant in Ringwood, IL to the residences occupied by Plaintiff
Mr. Franklin D. Branham over the years 1962 through 1997.
EnviroComp Consulting, Inc., Report of November 1, 2008, p.3.

Dr. Oberdorpher was also an employee of EnviroComp who provided an Expert
Report which opined on the emission from the groundwater plume.

The purpose of this study was to determine a conservative,
“ypper-bound” estimate of the emissions rate to air of vinyl
chloride (VC) from a groundwater plume emanating from the
Rohm and Haas facility. In a July 2007 document presented
as Appendix D to an EnviroComp report entitle Modeling of
Atmospheric Emission and Transport of Trichloroethylene
(TCE), 1,1-Dichloroethylene (1,1 -DCE), and Vinyl Chloride
(VC) in the McCullom Lake Area, IL, this author present
emission rates for both high and low scenarios for the
emissions of three volatile organic compounds (V 0C’s).
Since that report, Dr. Charles Andrews has produced an
alternative, lower-bound number. This report will only
present the upper-bound estimates of emission rates for VC
based on the high scenarios reported on earlier.

EnviroComp Consgllting, Inc., Report of November 1, 2008, Appendix D.,
p-1.

3. The references to these experts is not to be inferred as a ruling on
the admissibility of their respective reports since it is not clear that
Dr. Zanetti’s opinion is legally competent on its own.

McCullom Lake Village, where the Plaintiff
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The remaining witness, Dr. Ginsberg, is identified as a toxicologist by profession and
produced a report identified by hjm as a “toxicological review and analysis of the brain
cancer case of I‘“ranklin Branham.” (Unnumbered page of his report o£10/25/2008.%

In the initial pages of his Report, Dr. Ginsberg lays out the basis for his later
conclusions as to Mr. Branham’s tumor.

My toxicology evaluation focuses upon whether the
environmental contamination stemming from Ringwood
Tlinois and present in McCullom Lake Village during Mr.
Branham’s residence could have been a causative factor inthe
development of his brain tumor. I have relied upon data
available in reports developed by Dr. Andrews and Dr.
7 annetti that document modeled concentrations of airborne
VC at Mr. Branham’s two homes in the village stemming
both from outdoor air releases and from the use of
contaminated groundwater at these addresses. My central
finding is that Mr. Branham’s exposure to VC and related
solvents while living in McCullom Lake Village for 36 years
was a key contributing factor in the development of the
glioblastoma multiforme he developed at age 63. This
finding is based upon his exposure history (levels of
exposure, length of exposure, latency period), the potency of
VC to induce brain cancer, and the finding of a brain cancer
cluster in this community of which Mr. Branham is a part.
Ginsberg Report dated 10/25/08, pp.3-4.

The . . . “finding of a brain cancer cluster in this community of which Mr. Branham is
a part” was and is an integral part of his conclusion. This is Dr. Neugebauer’s conclusion,
which has been discredited.

Having now concluded that the remaining evidence that could have been produced by
Plaintiff would not be legally competent to establish causation and therefore liability against

Defendant, and having previously found that Dr. Finklestein’s and Dr. Neugebauer’s expert

resides, is more likely than not affected by
preferential wind flows from north to south due
to channeling and nighttime drainage flow
(downslope). These preferential flows would
increase the air pollution impact at the
McCullom Lake Village.

EnviroComp Consulting, Inc.,Report of November 1, 2088,
p.8."Summary of Opinions of Dr. Zanetti.”

4. A reference to this expert is not to be inferred as a ruling on the

admissibility of his opinion in light of this court’s instant

contemporaneous findings.
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opinions are not legally competent to establish causation and therefore liability against

Defendant, the Motion for Compulsory Non-Suit is granted and this matter is dismissed.

A Motion for Sanctions based upon the alleged misconduct of Plaintiff’s counsel in

conjunction with his Experts, will be addressed by separate findings in due course.

a 1) LW

DATE

cc:
Liaison counsel

Aaron J, Freiwald
Samue] W. Silver/Nilam Sanghvi

BY THE COURT:

et

ALLAN L. TERESHKO, J.
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