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Plaintiff, Patricia Daniels, filed this |lawsuit on behalf of
her son, Roderick Sterling, who was born prenmaturely at the
Hospi tal of Phil adel phia Coll ege of Osteopathic Medicine.
Plaintiff clainms that because of hospital negligence, Roderick
suffers frominpaired cognitive and psychonotor functions.

Daniels attributes this harmto allegedly negligent
observation and nonitoring of the baby by Hospital staff
resulting in significant blood | oss. Because of the blood | oss,
Roderick suffered acute anem a which | asted about a nonth.
Roderick now suffers from deficiency of cognitive skills and he
had problenms with | anguage devel opnment and psychonotor skills.
Plaintiff attributes these problens to the acute anem a suffered
while in the hospital.

To support this claimPlaintiff offered the report of Dr.
Adl er as their expert witness. Dr. Adler opined that the
probl ens that Roderick suffers fromcan be attributed to acute

anem a. Although there is literature supporting the theory that



the kind of deficits fromwhich Roderick suffers can be caused by
long termlron Deficient Anemia, this is a different disease from
t he acute anemi a from whi ch Roderick suffered.

This Court specifically asked for additional argunent and
briefing to hone in on the differences between the two types of
anem a. After thorough review of the original and suppl enent al
evidence, | granted an order precluding the testinony of Dr.

Adl er. This because even after given the chance to suppl enent
his report, Dr. Adler did not present evidence that there was
sufficient generally accepted nedical authority that acute anem a
causes these kind of problens. Therefore, the requirenents of
Frye! and Daubert? were not net.

Once Doctor Adler’s testinony was precluded, there was
insufficient evidence to go to a jury, and the case was di sm ssed
on sunmary judgenent. Daniels is now appealing the summary
j udgenent deci sion.

Daniels clains that the Court Erred in granting the Hospital
Summary Judgenent because:

1. Plaintiff clains that their expert w tness causation

testinmony satisfies the requirenments of Blumv. Merrell Dow,

'Frye v. United Sates, 293 F. 1013 (D.C.Cir. 1923), adopted by the Pennsylvania
Supreme Court in Commonwealth v. Topa, 471 Pa. 223, 231, 369 A.2d 1277, 1281 (1977).

’Daubert v. Merrell Dow Pharmaceuticals, Inc. 509 U.S. 579, 113 S.Ct. 2786, 125
L.Ed.2d 469 (1993).



Pa. , 764 A.2d 1, 2000 W. 1868133 and that of Daubert and Frye.
This is untrue. Dr. Adler’s theory is that Roderick’s acute
anem a and absence of other problens could |lead to the
difficulties clained. However, this theory is not supported by a
significant nunber of nedical professionals. Dr Adler did not

of fer any evidence that his theory was supported with respect to
acute anem a. The article that Dr. Adler did rely upon dealt with
the defects of long-termlron-Deficient Anenmia which is not the
sane as acute anem a suffered by the plaintiff, and he presented
no other evidence relating to acute anemia. This is not nerely
an oversight, since the doctor was specifically asked to address
the difference between the two types of anem a.

2. Plaintiff’s second claimis that the trial court
incorrectly read Dr. Adler’s report and the Blum case. Although
Dr. Adler only uses one article, Daniels asserts that it was a
representative of the vast nedical literature on the subject.
This argunent is without merit for the reason that even though
the article cites 41 sources, these sources tal k about the
problens related with Iron Deficient Anem a, not the acute
di sease from which Roderick suffered. The plaintiff presents no
l[iterature or sources that support their theory when the problem
is acute anem a follow ng blood | oss rather than | ong-term
anem a.

3. Plaintiff’s third claimis that the Hospital;(a) failed



to reference any body of scientific literature that stated that
anem a does not cause cognitive and devel opnental del ays, and (b)
that the Hospital failed to show that scientific literature
relied on by Daniels expert was not generally accepted by the
scientific community. This argunent fails because the burden of
proof is on the Plaintiff, and the Defendant has no burden to
prove anyt hi ng.

4. Plaintiff’s fourth claimis that the Court nmade factual
determ nations that should have been found by a jury. It is true
that Courts nerely act as gatekeepers and should only decide if
t he mechani sm of causation is accepted by the scientific
community. However, it is the courts job to decide if an expert
W t ness' opinion has achi eved "general acceptance" in the nedical
community. | did not nmake any factual findings. | nerely
reviewed the record and articles presented by plaintiff to find
they were devoid of any opinion stating that acute anem a causes
t hese kinds of problens, and therefore that Dr. Adler's theory
did not exhibit the general acceptance standard that is required
by the “Blum11” test of scientific causation. Therefore, the
testinony did not qualify to conme in as expert testinony.

5. Plaintiff’s last issue on appeal is that the Court
m sinterpreted the standards of Blum and Frye. Blum held that
the scientific nethodol ogy used by plaintiffs was fl awed because

they did not present any studies that established causation.



Since in this case Daniels presented the article which traced
| ower ed henogl obin to the devel opnental del ays, Daniels alleges
that it is irrelevant that the anema is caused by iron
deficiency or blood |Ioss. Further, Daniel alleges that the
Court’s attenpt to distinguish between the two is nedically
incorrect. This argunent fails because although Daniels’ expert
relied on the article on the Iron Deficient Anem a, he did not
establish a connection between the two types of anem a.

The argunents will be discussed in nore detail bel ow
1. FACTS

Roderick Sterling was born four weeks premature. On July
20, 1992, while in the neonatal intensive care unit at
Osteopat hic Hospital, a nurse placed an unbilical vein Iine on
him Upon renoval of it, the unbilical site was noted to be
oozing blood. Plaintiffs allege negligent observation and
nmonitoring which led to Roderick losing in excess of 25% of his
bl ood vol une through his unbilical cord in about fifteen m nutes.

Because of the blood | oss, Roderick suffered acute anem a,
whi ch | asted about a nonth. However, at no tine during the first
six nmonths of |ife did he suffer froman iron deficiency.
Roderick now has a defect in cognitive skills, which is evident
by his lowl.Q |evel of about 80. In addition, he had problens
wi t h | anguage devel opnent and psychonot or skills.

An expert witness presented by Daniels, Dr. Adler, said that



it was his opinion that the henorrhage caused anema and it in
turn caused the harm conplained of. Dr. Adler continued, saying
that the increased harmand prematurity is directly related to
t he devel opnent concerns and seizures that effect Roderick

The Def endant questioned whether Dr. Adler’s opinion that
“anem a and | ow henogl obin in infancy has significant and | ong-
termeffects on cognitive, psychonotor, and verbal skills,” was
supported by nenbers of the nedical field. Dr. Adler filed a
suppl enental report in which he cited only one article. That
article is “Effects of Iron Deficient Anem a on Cognitive Skills
in Infancy and Chil dhood,” by Thomas Walter and others. The
article discusses the results of studies perforned on
mal nutritioned children, six nonths of age and ol der who suffered
fromchronic iron deficiency for a period of three nonths or
| onger. The case studies focus on the effects of long-term
total body iron deficiency on cognitive devel opnent not the
effects acute anem a would have on long termcognitive
devel opment. Defendant brought a notion for sunmary judgenent
arguing that the expert wtness did not qualify and the case
shoul d be di scharged After extensive briefings and argunents the
Honorabl e Richard B. Klein granted the summary judgenent notion.
Plaintiff is now appealing that deci sion.

I11. DI SCUSSI ON

The first argument on appeal is that the Sunmary Judgenent



shoul d not have been granted because the expert’s causation
testinmony satisfies the requirenents of Blum Daubert, and Frye.

Pennsyl vani a | aw adopted the Frye standard i n Conmonweal t h of

Pennsyl vania v. Topa, 471 Pa. 223, 369 A 2d 1277 (1977) and in a

recent decision, Blumv. Merrell Dow Pharmaceuticals,  Pa.

764 A 2d 1, 2000 W. 1868133 (Pa), the Suprene Court of

Pennsyl vani a has reiterated the Frye/ Topa standard. The standard
reached in Frye requires that the admssibility of the evidence
depends upon the general acceptance of its validity by those
scientists active in the field to which the evidence bel ongs.
Topa at 229. The court then relies on such findings in order to
determne if the evidence is adm ssible.

Roderi ck had acute anema resulting from bl ood | oss.
Dani el s’ expert failed to provide scientific proof which supports
his opinion that cognitive defects may al so arise from acute
anem a. The expert witness presented only one article which dealt
with problens arising fromthe Iron-Deficient Anema, it did not
tal k about these problens arising fromacute anem a which is what
Roderick suffered fromas a baby. Even after the court
specifically asked for supplenental information on the two types
of anema Dr. Adler still did not present any sufficient evidence
supporting the Plaintiff’s theory that acute anem a causes these
ki nd of probl ens.

Further, Daniels clains that Dr. Adler’s testinony fulfills



the requirenments of the Daubert test. Under Daubert, there are
two criteria which expert’s findings nust neet in order to be
adm ssible in court. First, the conclusions should carry
scientific validity, or they nmust have basis in the nethods and
procedures of science. Second, the evidence nust be relevant to

the issue in question. Daubert v. Merrell Dow Pharnaceuticals,

Inc., 509 U S 579, 113 S. C 2786 (1993). Al though Daubert
elimnates the idea that scientific comunity nmust have reached
“general consensus” as to the expert’s purported findings,
Daniels still does not fulfill the second criterion of the test.
Dani el s’ expert does not provide relevant testinony as to the
acute anem a and its consequences. Instead, the testinony

di scusses the effects of Iron Deficient Anem a. Thus, Daniels’
argunent that the causation testinony satisfies the requirenents
of Blum Frye, and Daubert has no nerit.

Dani el s second argunment on appeal is that the trial court
incorrectly read Dr. Adler’s report and the Blumtest. Daniels
clainms that Dr. Adler’s report indicates that anem a and | ow
henmogl obin may | ead to cognitive and psychonotor defects later in
life. Also because the article cites 41 sources, it is
sufficient to exhibit “general acceptance” in the scientific
community as required by the Topal/ Frye standard. However, there
are many types of anema. The type of anem a described by the

article is caused by chronic iron deficiency in a diet of



mal nutritioned children age six nonths and ol der over a period of
three nonths or longer. Roderick, in this case, nerely suffered
froma fifteen mnute blood | oss and had no iron deficiency in
his diet at any tine after birth. Therefore, this argunent fails
because Daniels did not present any nedical testinony on whet her
acute anem a from bl ood | oss such as what was suffered by
Roderick | eads to any cognitive defects later in life.

Daniels’ third argunment on appeal is that the Hospital
failed to reference any body of scientific literature to prove
that Plaintiff’s witness testinony was not generally accepted by
the nedical community. This objection has no nerit for the
sinple reason that plaintiff has the burden to plead and prove
their case. The standard for summary judgenent is that the
nonprovi ng party nust adduce sufficient evidence on an issue
essential to his case and on which he bears the burden of proof
such that a jury could return a verdict in his favor. Failure to
do this establishes that there is no genuine issue of materi al
fact and that the noving party is entitled to judgenent as a

matter of | aw. Ertel v. Patriot News Co., 544 Pa 93, 674 A 2d

1038 (1996). To support a nmedical mal practice claimand get it
past summary judgenent a plaintiff nust present evidence from an
expert “who will testify, to a reasonabl e degree of nedica

certainty, that the acts of the physician deviated from good and

accept abl e nedi cal standards, and that such deviation was the



proxi mate cause of the harmsuffered.” Mtzelfelt v. Kamin, 526

Pa. 54, 584 A 2d 888 (1990). Wien Judge Kl ein prohibited the
expert witness fromtestifying Plaintiffs had no other expert
Wi tness to support their case thus the case was correctly

di sm ssed at summary j udgenent.

Plaintiff’s fourth claimon appeal is that the court nmade
factual determ nations that should have been up to the jury.
Whet her a witness is permtted to testify as an expert is a
decision that rests within the sound discretion of the trial

court. Bergman v. United Services Autonobile Association, 1999

PA Super 300, 742 A 2d 1101 (1999). This Court should nerely act
as a gat ekeeper and should only decide if the nechani sm of
causation is accepted by the scientific community. The jury then
w || decide how much weight to give the testinony to decide if
Roderick’s deprivation was sufficient to cause his cognitive and
psychonotor skills. Dr. Adler has relied solely on nedical
literature to support his opinion. Moreover, the article
presents general acceptance of the principle that long-termiron
deficiency in diet of young children nmay cause cognitive defects.
Dani el s does not present any expert testinony in support of her
purported position that short-term bl ood | oss which may lead to

| ow henogl obin will produce devel opnmental delays. Thus the
Plaintiff did not neet the standard necessary to be admtted as

an expert opinion. The determnation that there is no causal
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rel ati onship between the all eged harm and Roderick’s current
condition is not factual but pursuant to the role of the court
under the Frye/ Topa standard.

Plaintiff’s last argunent is that the Court’s statenent that
there are two different types of anema is nedically incorrect.
Al though Daniels clainms in the Appellate Brief that the cause of
anema is irrelevant, Dr. Adler never made clear in his testinony
that nutritional anema is identical to the blood | oss anem a, or
at | east that the consequences of one are indistinguishable from
the other. Furthernore, there is a duration of the condition
i ssue here that Daniels never addressed. Dr. Adler has not
stated in his testinony that effects on health of anem a
resulting froman iron-deficiency over a period of three to six
nmonths is generally anal ogi zed to the acute anem a suffered in
this case resulting froma fifteen mnute bl ood | oss.
Consequently, this position has no nmerit on the basis discussed.
| V.  CONCLUSI ON

The Motion for Sunmary Judgenent was correctly granted. The
expert testinony of Dr. Adler did not neet required standards to
be admtted. Wthout an expert witness the Plaintiff did not
present a prima facie nedical mal practice case and it nust be
di sm ssed at summary j udgenent.

BY THE COURT,
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R B. KLEIN, J.
DATE: June 14, 2001
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