IN THE COURT OF COMMON PLEAS OF PHILADELPHIA COUNTY
CIVIL TRIAL DIVISION

JAMES AND MARIANNE McCLAIN,
Representatives of the Estate of
Christina McClain

V. : JANUARY TERM, 1999
CITY OF PHILADELPHIA : NO. 3058

and PENNSYLVANIA DEPARTMENT OF
TRANSPORTATION

Myrna Field, J. January 4, 2001

OPINION OF THE COURT

Plaintiffs, James and Marianne McClain. Representatives of the Estate of Christina
McClain, appeal this court’s entry of a non-suit in favor of defendant Pennsylvania Department
of Transportation (“PennDOT?”), on October 2, 2000. Previously, on July 19, 2000, summary
judgment was granted in favor of defendant City of Philadelphia (“City”) by the Honorable
William Manfredi. On December 22, 2000, Judge Manfredi issued an opinion setting forth the
factual history of the case as well as his reasons for granting the City’s motion. Said opinion is
incorporated herein as if repeated at length.

At the time of trial, PennDOT demurred to plaintiffs’ complaint. In their complaint
plaintiffs asserted that the City had been negligent in its installation and design of traffic control
devices on Roosevelt Boulevard, which negligence was the ultimate cause of plaintiffs’

decedent’s demise. No negligence on the part of PennDOT was alleged. Moreover, plaintiffs’



expert, Joseph B. Muldoon, P.E., failed to allege any negligence on the part of PennDOT.
Rather, Mr. Muldoon opined that it was the City who was ultimately responsible for the
operation and maintenance of traffic control devices. Under these circumstances, the demurrer
was properly sustained and the nonsuit appropriately entered.

Additionally, following the entry of the non-suit, plaintiffs failed to file a motion for post-
trial relief pursuant to Rule 227.1 of the Pennsylvania Rules of Civil Procedure. Hence, any
issues which may have been raised at that time are deemed waived and are no longer appealable
pursuant to Rule 302 of the Pennsylvania Rules of Appellate Procedure.

For all of the above reasons, judgment entered on behalf of defendants should be

affirmed.

By the Court:

Myrna Field, J.



