IN THE COURT OF COMMON PLEASOF PHILADELPHIA COUNTY

FIRST JUDICIAL DISTRICT OF PENNSYLVANIA

CIVIL TRIAL DIVISION

JASON TESAURO and ELIZABETH ELEY, : AUGUST TERM, 2000
on behalf of themselves and all others similarly : No. 1011
Situated, :
Plaintiffs
V. : COMMERCE PROGRAM

THE QUIGLEY CORPORATION,

Defendant : Control No. 051340

OPINION

This Opinion addressesthe motion of plaintiffs, Jason Tesauro and Elizabeth Eley, to certify a
nationa classof al personswho, between August 15, 1996 and November 20, 1999, purchased Cold-
Eeze Zinc Lozenges or Cold-Eezer Plus Zinc Gluconate Lozenges (collectively “ Cold-Eeze€’) manufactured
by defendant, the Quigley Corporation. This class action seeks to remedy the alleged wrongdoing of
defendant in marketing and advertising Cold-Eeze through express and/or implied fal se and miseading
representations.

For the reasons st forth in this Opinion, the Court is granting the Motion for Certification asto
Countsl| for breach of theimplied warranty of merchantability, pursuant to 13 Pa. C.S.A. § 2314, and
asto Count 111 for Unjust Enrichment, but only asto the Cold-Eeze product and not the Cold-Eezer
product. However, the court isdenying the Mation for Certification asto the remaining count under the
PennsylvaniaUnfair Trade Practicesand Consumer Protection Law (“UTP/CPL"), codifiedat 73P.S. 88

201-1 et seq, because plaintiffsfailed to meet thetypicality e ement to support their motion on that claim.



FINDINGS OF FACT
Plaintiff Jason Tesauro (“Tesauro”) isan adult individua residing at 232 Sydney Street, Atlanta,
Georgia, who purchased and used between twelve (12) and twenty (20) boxes of Cold-Eeze from

August, 1996 through January or February of 2000. Tesauro Dep. at 6, 22-24, 74-75, 80-81."

Tesauro paid approximately $5.00 per box of Cold-Eeze, mainly from two health food storesin
Atlanta, Georgia, aswell asstoresin New Y ork and New Jersey, but he has no receiptsfor these
purchases. Tesauro Dep. at 16-21, 44-45, 53-54.

Tesauro never purchased Cold-Eezein Pennsylvania, and hedid not purchase or use Cold-Eezer
at any time. Tesauro Dep. at 22, 46, 48, 70.

Tesauro’' s purpose in purchasing Cold-Eeze was to alleviate cold symptoms and improve his
immune system, but his purchases were not used to alleviate the symptoms stated in the
advertisementswhich are specifically referenced to in the Complaint at paragraph 2. Tesauro Dep.
at 26-28, 32-34, 45, 52-53, 73.

Tesauro never saw, heard or relied on any of theradio, televison or internet advertisements that
are the subject of the instant complaint. Tesauro Dep. at 13-15, 45, 58-59, 64, 69-70.

His purchase and use of Cold-Eeze was upon the recommendation of his mother, achiropractic

student, his own research on the use of zinc to reduce cold symptomsand the product’ s packaging

The transcript of Tesauro’s deposition, dated July 31, 2001, was attached at Exhibit A to

defendant’ s Memorandum of Law in Opposition to the Motion for Class Certification. It was also
submitted in its entirety as Exhibit D-2 at the hearing on November 16, 2001.
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itself. Tesauro Dep. at 29-32, 41-43, 58-59, 68.

Plaintiff Elizabeth Eley (“Eley”) isan adult individual residing at 232 Sydney Street, Atlanta
Georgia. Eley Dep. at 6.2

Eley purchased and used Cold-Eeze from approximately the Winter of 1996 through the end of
1999 or beginning of 2000. Eley Dep. at 28, 47.

During that time period, Eley purchased approximately $70.00 to $90.00 worth of Cold-Eeze at
CV Sdrug stores and perhaps Eckerd drug storesin Atlanta, Georgia. Eley Dep. at 29-30, 32,
53, 62-63.

Eley never purchased Cold-Eeze in Pennsylvania, and she does not recall if the product she
purchased was Cold-Eezer or just Cold-Eeze. Eley Dep. at 33.

Eley’sinitia purchase of Cold-Eeze was because her brother told her that it would reduce and
relieve cold symptoms. Eley Dep. at 19-21.

Eley aso continued to purchase Cold-Eeze based on the packaging or “product display” and
discussions among her peers, but she did not rely on any of the advertisements broadcast over
television, theradio, or the internet. Eley Dep. at 10, 12, 28, 34-38,

Tesauro and Eley are engaged to be married. Tesauro Dep. at 10.

Defendant, the Quigley Corporation (“ Quigley”), isaNevadacorporationwithitsprincipa place

of business at 10 South Clinton Street, P.O. Box 1349, Doylestown, PA 18901. Compl., 9.

“The transcript of Eley’s deposition, dated July 31, 2001, was attached at Exhibit B to

defendant’ s Memorandum of Law in Opposition to the Motion for Class Certification. It was also
submitted in its entirety as Exhibit D-3 at the hearing on November 16, 2001.
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Since 1994 and throughout the Class Period, Quigley has manufactured, marketed and distributed
Cold Eeze and Cold Eezer through numerousindependent, chain and discount storesthroughout
the United States. Compl., 1 19; Aff. of Guy J. Quigley, 19.2

The Complaint dlegesthat the consuming public has been inundated with information regarding the
aleged beneficid effects of zinc and other dietary supplements and that Quigley has capitdized on
that perception and has decelved consumersinto paying apremium priceto purchase Cold-Eeze
zinc lozenges. Compl., 1 20.

Spedificdly, theComplaint dlegestha Quigley madethefollowing damsregardingitsproduct: thet
the Cold-Eeze zinc lozengeswould prevent usersfrom contracting colds; would reduce therisk of
contracting pneumonia; would relieve or reduce the symptoms of hay fever and dlergies; would
reduce the severity of cold symptomsin children; and would prevent children from contracting
colds. Compl., 2.

Quigley alegedly disseminated these representati onsthrough advertissmentsover cabletelevision,
the internet and the radio. Compl., 1 21.

Asadleged, in making these clamsregarding its product, Quigley falsaly represented, expresdy or
by implication, that it possessed and relied upon areasonable basisfor its clamsregarding its
product. Compl., 11 2, 22.

In 1997, done, Quigley dlegedly reported that it was shipping $1.5 million of Cold-Eeze per week

*The affidavit of Mr. Guy J. Quigley, president and chief executive officer of Quigley, is

attached at Exhibit D to defendant’s Memorandum of Law in Opposition to the Motion for Class
Certification.
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to its customers and that it had achieved arecord total of $70.2 million in salesfor Cold-Eezein
that year. Compl., 1 23, 39.
In February of 1999, the Federa Trade Commission (“FTC”) filed acomplaint against Quigley,
charging it with violations of the Federal Trade Commission Act asaresult of thesameallegedly
false and misleading representations that are the subject of the instant action. Compl., 4.
In November of 1999, Quigley and the FTC entered into a Consent Order, pursuant to which,
Quigley agreed that it would cease and desist from making any of the subject representations, but
that Order did not include any remedy for restitution by Quigley to any of its customerswho had
bought the Cold-Eeze product. Compl., 1 5-6.
Faintiffshaveinitiated the present action, asserting clamsunder Pennsylvania sSUTP/CPL, breach
of the implied warranty of merchantability in violation of 13 Pa.C.S.A. § 2314, and unjust
enrichment.
Inthe present motion, plaintiffs seek certification of aclassof “all personswho, between August
15, 1996 and November 20, 1999 (the“ Class Period”), purchased [d]efendant’ s Cold-Eeze Zinc
L ozenges and/or Cold-Eezer Plus Zinc Gluconate.” Pl. Motion for Certification at 1-2.
DISCUSSION

The purposebehind dlowing class action suitsis* to provideameans by which the clams of many

individuals could be resolved a onetime, thereby eiminating thepossibility of repetitiouslitigation and

providing smdl damants with amethod to seek compensation for dlamsthat would otherwise be too small

tolitigate” DiLucidov. Terminix Int’l, Inc., 450 PaSuper. 393, 397, 676 A.2d 1237, 1239 (1996) (citing

Bell v. Beneficia Consumer Discount Co., 465 Pa. 225, 231, 348 A.2d 734, 737 (1975)). See also,




Lilianv. Commonwedth, 467 Pa. 15, 21, 354 A.2d 250, 253 (1976) (“[t]he class action in Pennsylvania

isaprocedural device designed to promote efficiency and fairnessin the handling of large numbers of
similar claims”).

A motion for class certification addresses not the substance of a plaintiff’s claims but rather the
procedure by which those claims should be addressed. See Pa.R.C.P. 1707 - Explanatory Note-1977
(noting that the hearing for certification “is not concerned with the merits of the controversy.”). This
principle requiresthat the court focus on the factors set forth in the Pennsylvania Rules of Civil Procedure,
not the defendant’ s specific behavior and legd violations, asalegedin the Complaint. For asuit to proceed
as class action, Pennsylvania Rule of Civil Procedure 1702 requires that five criteria be met:

(2) the class is so numerous that joinder of all membersisimpracticable;

(2) there are questions of law or fact common to the class;

(3) theclamsor defenses of the representative partiesare typica of the clamsor defenses

of the class;

(4) the representative partieswill fairly and adequately assert and protect the interests of

the class under the criteria set forth in Rule 1709; and

(5) aclassaction providesafair and efficient method for adjudication of the controversy

under the criteria set forth in Rule 1708.

Pa.R.C.P. 1702.* Theburden of proving each of theseelementsisinitialy on themoving party, although

thisburden “isnot heavy and isthus consistent with the policy that decisonsin favor of maintaining aclass

action should beliberally made.” Cambanisv. Nationwidelns. Co., 348 Pa.Super. 41, 45, 501 A.2d 635,

637 (1985) (citing Bell v. Beneficial Consumer Discount Co., 241 Pa.Super. 192, 205, 360 A.2d 631,

688 (1976)). Once the moving party has established that each of the elementsis satisfied, “the class

* 1t has been noted that “the requirements for class certification are closely interrelated and
overlapping . ...” Janicik v. Prudential Ins. Co., 305 Pa.Super. 120, 130, 451 A.2d 455 (1982)
(citations omitted).




opponent shoul dersthe burden, which has shifted, of coming forward with contrary evidence challenging

the primafacie case.” D’ Amelio v. Blue Cross of Lehigh Valley, 347 Pa.Super. 441, 449, 500 A.2d

1137, 1141 (1985)(citations omitted).

Applying each of these dementsto the present case, thiscourt findsthat plaintiffs have satisfied their
motion for certification as to Count 11 of the Complaint, for breach of the implied warranty of
merchantability, and asto Count 111 of the Complaint, for unjust enrichment. However, plaintiffs cannot
meet thetypicality eement or show asufficiently predominant commonadlity of issuesasto their UTP/CPL
clam sncethe named plaintiffs never saw, heard or relied upon any of the dlegedly fd se advertisements.
At ora argument on this motion, plaintiffs conceded that they would not be able to proceed on their

UTP/CPL claim given the decision in Weinberg v. Sun Co., Inc., — Pa. —, 777 A.2d 442 (2001).> See

11/16/01 N.T. 9-10. Assuch, thiscourt’s Opinion will focus on the certification requirements asto the
other two claims.
l. Numerosity

Thenumerosity requirement set forthin PaR.C.P. 1702(1) isnot determined by applying aspecific
formula. As stated by the Pennsylvania Superior Court:

Whether the number is so large as to make joinder impracticable is dependent

not upon any arbitrary limit, but rather upon the circumstances surrounding [each]

case. In determining numerosity, the court should examine whether the number
of potential individual plaintiffs would pose a grave imposition on the resources

°In Weinberg, an action brought under the false advertising provisions of the UTP/CPL, the
Pennsylvania Supreme Court determined that the questions of fact as to causation and reliance for each
individual private plaintiff would be “numerous and extensive” and would predominate over the
common issues. 777 A.2d at 446. Thus, the Court agreed with the trial court’s denial of class
certification. 1d.



of the court and an unnecessary drain on the energies and resources of the
litigants. The class representative need not plead or prove the number of class
members so long as [he/]she is able to define the class with some precision and
affords the court with sufficient indicia that more members exist than it would
be practicable to join.

Janicik v. Prudential Ins. Co., 305 Pa.Super. 120, 131-32, 451 A.2d 451, 456 (1982)(citations and

quotation marks omitted). Seealso, Weismer by Weismer v. Beech-Nut Nutrition Corp., 419 Pa.Super.

403, 408, 615 A.2d 428, 430 (1992).

In support of thiselement, plaintiffs assert that they have averred that defendant’ s annual sale of
zinc lozenges during the Class Period amounted to approximately $70 million. Compl., 1123, 39. Further,
anindividua box of Cold-Eeze cost approximately $5.00. See Finding of Fact, #2. While plaintiffsdo
not set forth a precise number of purchasing consumers, the estimated sal es figure, combined with the
definition of the Classwhich includesall purchasers of Cold-Eeze nationwide during the Class Period
satisfiesthenumerosity requirement. Contrary to defendant’ sassertion, the putative classisnot imprecisely
defined. Further, the issue as to whether the injured parties saw, heard or relied on the subject
advertisementsisno longer relevant to the present determination since plaintiffs have conceded that they
can not proceed onthe UTP/CPL clam and clamsfor breach of the warranty of merchantability or for
unjust enrichment do not require reliance on the allegedly false advertisements.

Il Commonality

A sustainable class action requires a plaintiff to show commonality of issues:

The common question of fact meansprecisdly that the facts must be substantially the same

so that proof asto one claimant would be proof asto all. Thisiswhat givesthe class

actionitslegal viability. If ... each question of disputed fact has adifferent origin, a

different manner of proof and to which there are different defenses, we cannot consider
them to be common questions of fact within the meaning of Pa.R.C.P. 1702.



Allegheny County Housing Auth. v. Berry, 338 Pa.Super. 338, 342, 487 A.2d 995, 997 (1985) (citation

omitted). See also, D’ Amelio, 347 Pa.Super. at 452, 500 A.2d at 1142 (“[w]hile the existence of

individua questionsisnot necessarily fatal, it isessential that there beapredominance of common issues
shared by al class members which can be justly resolved in a single proceeding”).

A plaintiff generdly satisfiesits burden of showing commonaity where*the class members’ lega
grievances arise out of the same practice or course of conduct on the part of the class opponent.” Foust

v. Southeastern Pa. Transp. Auth., 756 A.2d 112, 119 (Pa.Commw.Ct. 2000)(citing Janicik, 305

Pa.Super. at 133, 451 A.2d at 457)(quotation marks omitted). In examining the commonality of claims,

acourt should focus on the cause, and not the amount, of the alleged damages. Weismer, 419 Pa.Super.

at 409, 615 A.2d at 431 (“[o]nce acommon source of liability hasbeen clearly identified, varying amounts
of damages among the plaintiffs, will not preclude class certification.”).

Here, with respect to the breach of the implied warranty of merchantability and the unjust
enrichment claims, plaintiff asserts that the common questions of law and fact include:

(1) whether defendant violated its warranty [of merchantability] with respect to its
zinc lozenges; and

(2) whether the monies that defendant received for its zinc lozenge products at

the time of its alleged misrepresentation of its product amounted to unjust

enrichment.
SeePl. Proposed Order in Support of their Motion for Certification. Contrary to defendant’ sposition, it
doesappear that theclaimsof plaintiffsand of the putative class membersdo arisefrom the samegenerd

legal grievance, i.e., that the Cold-Eeze product was somehow not merchantable and that defendant

recelved an unlawful premium paid by plantiffsfor Cold-Eeze, retention of which would unjustly enrich the



defendant.

Initsmemorandum of law, defendant’ smain argument in opposition to certification focused onthe
UTP/CPL clam, whichisnolonger relevant. However, a ord argument, defendant relied upon Berry, 338
Pa.Super. at 343, 487 A.2d at 998, for the proposition that breach of an implied warranty must be decided
on acase-by-case basis as to the materiality of the breach. See 11/16/01 N.T. 33. However, Berry
involved abreach of theimplied warranty of habitability and the court determined that aclassaction was
not suitable because each casewould require different proof asto whether the condition was breached by
thelandlord, whether there was negligence on the part of the tenant or third party and whether the tenant
failed to give notice of the condition. 338 Pa.Super. at 343, 487 A.2d at 998. This court does not find
Berrytobeingructive. Rather, without looking at themerit of the claim for breach of theimplied warranty
of merchantability under the Uniform Commercid Code (“UCC”),% it does appear that common questions
of law and fact exist asto whether or not defendant’ s Cold-Eeze product was merchantable.

With respect to the unjust enrichment claim, defendant, at oral argument, relied upon MacAleer

®To recover for a breach of the implied warranty of merchantability under the UCC, as adopted
in Pennsylvania, a plaintiff must show that the seller was a merchant and the goods were not
merchantable at the time of the sale. 13 Pa.C.S.A. § 2314.

Here, it is undisputed that defendant was a merchant and this court previously overruled the
demurrer to the UCC implied warranty claim, finding that Cold-Eeze |ozenges were clearly goods. See
Tesauro, et al. v. The Quigley Corp., August 2000, No. 1011, slip op. a 11 (C.P. Phila. Apr. 9,
2001)(Herron, J.)(citing 13 Pa.C.S.A. § 2105(a)).

Though it is not apparent to this court how plaintiffs will ultimately prove the merit of this claim,
i.e., that the Cold-Eeze zinc lozenges were not fit for their ordinary purpose or otherwise not
merchantable, that determination is not before this court in the present motion.
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V. Sun Oil Co., 280 Pa.Super. 148, 152, 421 A.2d 449, 450 (1980), which determined that to succeed
on an unjust enrichment clamin aclassaction, there must be ashowing of detrimenta reliance on the part
of the class due to the representation made by defendant, bad faith by defendant, and that an unjust
enrichment would accrue to defendant. Thiswasthe only case cited and the only case which this court
could find that required detrimental reliance to make out an unjust enrichment claim. Morerecently, the
Pennsylvania Superior Court required the following elements for an unjust enrichment claim: * benefits
conferred on defendant by plaintiff, gppreciation of such benefits, and acceptance and retention of such
benefitsunder such circumstancesthat it would beinequitablefor defendant to retain the benefit without

payment of value.” Wiernik v. PHH U.S. Mortgage Corp., 736 A.2d 616, 622 (Pa.Super.Ct. 1999), app.

denied, 561 Pa. 700, 751 A.2d 193 (2000). Assuch, thiscourt doesnot agreethat detrimental reliance
isarequisite element to proceed as a class action on an unjust enrichment claim. Defendant’ s argument
ismoredirected to the merits of the claim, which againisnot before this court with thismotion. Rather,
thiscourt findsthat thereissufficient commonality asto plaintiffs unjust enrichment clamasit semsfrom
the samelegd grievance. Thefact that there may be adifference asto the amount of damageswith regard
to amount paid by individua membersof the classfor Cold-Eezedoes not preclude class certification. See
Weismer, 419 Pa.Super. at 409, 615 A.2d at 431.
1. Typicality

Asthethird e ement in the certification test, the moving plaintiff must show that the putative class
members claimsand defensesaretypical of theentireclass. The purposebehind thisrequirement “isto
determinewhether the classrepresentatives overall position on thecommonissuesissufficiently aligned

with that of the absent class members, to ensure that the pursuit of their interests will advance those of the

11



proposed class members.” DiLucido., 450 Pa.Super. at 404, 676 A .2d at 1242. The existence of
“factual differenceswith regard to each member of the class does not render the named parties claims

atypical of theclassasawhole.” Cribb v. United Health Clubs Inc., 336 Pa.Super. 479, 484, 485 A.2d

1182, 1185 (1985) (citing Ablin, Inc. v. Bell Tel. of Pa.,, 291 Pa.Super. 40, 435 A.2d 208 (1981)).

Here, the claims asserted on behalf of Tesauro and Eley do appear to be sufficiently typical with
respect to the claimsof the putative classmembers. The merefact that the named representativesdid not
purchase Cold-Eeze in Pennsylvania does not mean that Pennsylvanialaw does not apply or that the laws
of other stateswould present any conflict of lawsissue. Defendant doesnot point to any reason, let aone
asgnificant one, asto why Pennsylvania s adoption of the UCC'’ s breach of the implied warranty of
merchantability would not apply to plaintiffs' claims and the claims of the class members. Nor did
defendant point to any conflict between an unjust enrichment claim in Pennsylvaniaand onein another Sate.
Therefore, this court findsthat the typicaity element has been met with respect to Cold-Eeze. However,
neither Tesauro nor Eley appear to have ever purchased or used Cold-Eezer. See Findings of Fact, ##
3, 10. Therefore, plaintiffs cannot satisfy the typicality requirement asto that product and will not be
certified with respect to Cold-Eezer.

V. Fair and Adequate Representation

Inreviewing whether aclassaction plaintiff will fairly and adequately represent the classsinterests,

acourt must consider, among other matters,” the criteria set forth in Pennsylvania Rule of Civil Procedure

"Courts considering "other matters" have looked at the following:

Evidence of dishonesty, bad character, disregard of duties, abdication to the unfettered
discretion of class counsel, or of having been solicited to be class representative by counsel who are

12



1709, which reviews:

(1) whether the atorney for the representative partieswill adequately represent the interests of the
class,

(2) whether the representative parties have a conflict of interest in the maintenance of the class
action, and

(3) whether the representative parties have or can acquire adequate financia resourcesto assure
that the interests of the class will not be harmed.

Pa.R.C.P. 1709. Courtshave held that “an affidavit of counsel that it will advance the necessary costsis
all that isrequired” to meet the adequate financial resources requirement. Janicik, 305 Pa.Super. at
137-38,451 A .2d a 459-60. Further, asaprdiminary matter, “*‘[d] litigant must be amember of the class
which he or she seeksto represent at thetimethe classis certified by the. . . court’ in order to ensure due
processto the absent class members and to satisfy the requirements of standing.” 1d. at 135, 451 A.2d
458.

Fird, plaintiffs Tesauro and Eley, as consumer purchasers of Cold-Eeze during the Class Period,
are members of the putative class. See Compl., 1111, 7, 8. Further, plaintiffs counsel have attached a

copy of the firm biography at Exhibit A to the Motion for Certification. This biography apparently

conducting the suit for their own gain, will all weigh against the named party's adequacy asa
representative. In contrast, evidence of honesty, willingness to pursue the matter, knowledge of facts
underlying the action, understanding of the essence of the legal claim, adesire to right a perceived
wrong, or the hope of recovery will all support a named party's adequacy as a

representative.

Janicik, 305 Pa.Super. at 140, 451 A.2d at 461 (citations omitted). Plaintiffs represent that they “are
knowledgeable about the underlying facts which give rise to the claims asserted in the Complaint and
are prepared to prosecute these claims vigorously on behalf of all Class members.” Pls. Mem. of Law,
at 12. There does not appear to been any evidence to the contrary with respect to the representative
parties adequacy.
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demonstrates sufficient competency to represent theinterests of theclass. In addition, it does not appear
that any conflictsof interest exist or that plaintiffs do not have adequate financiad resourcesto prosecutethe
action. Intheir memorandum of law, plaintiffs statethat their “ counsal hasundertaken to advanceal costs
and expenses incurred to prosecute the action.” Pls. Mem. of Law, at 11. It therefore appears that
plaintiffs have met the requirement of showing that they will be fair and adequate representatives of the
class.

V. Fair and Efficient Method of Adjudication

A court must also determinethat a class action would constitute afair and efficient method of
resolving theissuesin dispute, aconclusion that presupposesfinding that “ common questions of law or fact
predominate over any question affecting only individual members.” Pa. R.C.P. 1708. Indetermining
fairnessand efficiency under Rule 1708, “the court must balancetheinterests of thelitigants, present and
absent, and of the court system.” Janicik, 305 Pa.Super. at 141, 451 A.2d at 461. Additionally, a
Pennsylvaniaclass action need not be“ superior” to aternative methodsof suit, in contrast to the federa
rules. 1d. Rather, in striking the balance of theinterests of the litigants and thejudicid system, the court
should be mindful that the classactionisa* procedura device designed to promote efficiency and fairness

in handling large numbersof smilar dams” Id. (citing Lillian v. Commonwedlth, 467 Pa. 15, 21, 354 A.2d

250, 253 (1976)).

Pennsylvania Rule of Civil Procedure 1708 sets forth the following criteriato determineif aclass
action isafair and efficient method of adjudication:

(2) whether common questionsof law or fact predominate over any question affecting only

individual members;
(2) thesizeof theclassand the difficultieslikely to be encountered in the management of

14



the action as a class action;
(3) whether the prosecution of separate actions by or against individual members of the
classwould create arisk of
(i) incons stent or varying adj udi cations with respect to individual membersof the
class which would confront the party opposing the class with incompatible
standards of conduct;
(i) adjudications with respect to individua members of the class which would as
apractica matter be digpositive of theinterests of other membersnot partiesto the
adjudications or substantially impair or impede their ability to protect their
interests;
(4) the extent and nature of any litigation aready commenced by or against membersof the
classinvolving any of the same issues;
(5) whether the particular forumisappropriatefor thelitigation of the claimsof theentire
class;
(6) whether in view of the complexities of the issues or the expenses of litigation the
separate clamsof individua classmembersare insufficient in amount to support separate
actions,
(7) whether it is likely that the amount which may be recovered by individual class
memberswill beso small in relation to the expense and effort of administering the action
as not to justify a class action.

Pa.R.C.P. 1708(a).?
a.  Predominancy of Common Questions of Law and Fact

Asdiscussed suprain Part 11, this court found that the common questions of law and fact do

®This criteria applies where monetary recovery alone is sought. Subsection (c) of Rule 1708
requires the court to consider the criteriain both subsections (a) and (b) when both monetary and other
relief is sought. Upon examination of the remaining claims in the Complaint, it appears that plaintiffs
primarily seek monetary relief, as well as a declaration that defendant breached the implied warranty of
merchantability and that defendant’s conduct amounts to unjust enrichment. However, in their
memorandum of law, plaintiffs maintain that they also seek injunctiverelief. Pls. Mem. of Law, at 15.
Even if thisisthe case, and such relief would not be redundant of the FTC Consent Order, subsection
(b) of Rule 1708 compels the court to consider the factorsin (a)(1)-(5) as well as whether the opposing
party has acted or refused to act on grounds generally applicable to the class. As has been discussed in
the body of this Opinion, plaintiffs’ claims and the claims of the putative class all stem from the same
legal grievance with regard to defendant’s conduct. Therefore, certification may also be deemed
appropriate under Pa.R.C.P. 1708(b).
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predominateindividua questionssincethe damsarisefrom the samelegd grievance againg the defendarnt.
b. Management Difficulties

Though acourt must consder the potentid difficultiesin managing adlassaction, such consderation
isnot given agreat deal of weight and adminigtrative problems aone should not justify the denia of an
otherwise gppropriate classaction in order that the policies underlying thisdevice are upheld. Janicik, 305
Pa.Super. at 142, 451 A.2d at 462. Though it isunclear who possesses what information with regard to
the putative class, it seemsthat there are no adminigtrative or managerid problemswhich would preclude
classcertification. Further, contrary to defendant’ s position, the potentia choice of law issues do not
support denying classcertification. Additionaly, thegpplication of other states' consumer protection laws
has no relevancy at this juncture.

c. Risk of Separate Actions

In consdering the effect of separate actions, the court must consider that “[t]he precedentid effect
of adecison, evenif incorrect, may have achilling effect on the assertion of smilar clams, and, combined
with the expiring of statutes of limitations, may often substantialy impair or impede potentid litigants
abilitiesto protect their interests.”  Janicik, 305 Pa.Super. a 143, 451 A.2d a 462 (citations and quotation
marksomitted). Further, the court may consider that parties' circumstances and respective ability to pursue
separate actions. 1d.

Here, therisk of separateand individua lawsuitscould potentialy clog up the courtswith repetitive
litigationif the Classisnot certified. Asprevioudy noted, thefact that damagesmay differ intermsof what
was paid for the Cold-Eeze in different locations should not preclude class certification if liability is

premised on the sametheory. See Weismer, 419 Pa.Super. at 409, 615 A.2d at 431. Additiondly, since

16



the putative classis brought on anationwide basis, the potential for separate lawsuits and potentially
incons stent decisionsishigh. Moreover, separate actionscould potentialy impose different standards of
conduct on the defendant for what essentially amountsto the samelegal grievance. A classactionwould
be more comprehensive on a nationwide basisif the claims prove to be meritorious.
d. PriorLitigation

Other than the FTC Complaint and the Consent Order in that matter, it does not appear that any

other litigation by or against members of the putative class have been filed.
e. Appropriateness of the Forum

The Philadd phia Court of Common Pleas - Tria Divison gppearsto be an gppropriate forum for
thismatter. Defendant is headquartered within the Commonwealth of Pennsylvania. Compl., 9.
Defendant has manufactured, marketed, sold and distributed Cold-Eeze throughout the United States
during the defined Class Period. Compl., 1119; Aff. of Guy J. Quigley, 19. Defendant’ s distribution of
Cold-Eezeclearly originated fromits principal place of businessin Doylestown, PA. It therefore appears
that the most significant nexus between defendant’ s conduct and the plaintiffs and classmembers caims
appears to be located in Pennsylvania.

f. Complexity of Issues or Expenses Deterring Separate Actions

Theexpensesof litigation may deter individua class membersfrom bringing suit, especidly in light
of potential attorneys feesand expert fees. Certification of the classwould alow al membersto recover
from acommon fundwhileindividua membersmay refrain from suing in separate actions. Eventhoughthe
amount which may be recovered by individud class members may be small, such potentia recovery does

appear large enough to justify the expense and effort in administering this action as a class action.

17



Under thisanalysis, plaintiffshave satisfied al seven dementsto show that aclassactionisafair
and efficient method of resolving this dispute. Plaintiffs are thus entitled to certification of the class.
CONCLUSIONSOF LAW
For theforegoing reasons, the court is satisfied that the present caseisappropriatefor disposition
asaclassaction and has certified the class with respect to the counts for breach of the implied warranty

of merchantability and unjust enrichment with respect to Cold-Eeze only:

1 The classis sufficiently numerous that joinder of all membersisimpracticable.

2. There are questions of law or fact common to the class.

3. Theclamsor defenses of the representative plaintiffsare typical of the clamsor defenses of the
class.

4, Therepresentativeplaintiffswill fairly and adequately assert and protect theinterests of theclass.

5. The representative plaintiffs’ attorney will adequately represent the interests of the class.

6. Thereisno conflict of interest between the representative plaintiffsand the classmemberswhich
would impede the maintenance of a class action.

7. Therepresentative plaintiffshave or can acquire adequate financia resourcesto assurethat the
interests of the class will not be harmed.

8. The class action will provide afair and efficient method for adjudicating this controversy.

9. Common questions of law or fact, with respect to the remaining claims, predominate over any
guestion affecting only individual members.

10. Thereareno managerid or adminigrativedifficultieswhichwould precludelitigating thismatter as

aclass action.
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11.

12.

13.

14.

Prosecution of separate actionsby individua classmemberswould createarisk of inconsstent and
varying adjudications and might subject Quigley to incompatible standards of conduct.
Individual adjudications would, as a practical matter, dispose of the interests of other class
members not partiesto the adjudication, or would substantialy impair their ability to protect such
interests.

Thisparticular forumisappropriatefor thelitigation of theimplied warranty and unjust enrichment
claims on a class-wide basis.

The complexities of issues, expenses of litigation and the small amount of each individua class
member’ s claim mitigate against the presentation of separate and individual claims.

Onthebasisof thisrecord, this court isissuing acontemporaneous Order, certifying the classwith

respect to the remaining claims.

BY THE COURT,

JOHN W. HERRON, J.

Dated: January 25, 2002
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IN THE COURT OF COMMON PLEASOF PHILADELPHIA COUNTY

FIRST JUDICIAL DISTRICT OF PENNSYLVANIA

CIVIL TRIAL DIVISION

JASON TESAURO and ELIZABETH ELEY, : AUGUST TERM, 2000
on behalf of themselves and all others similarly : No. 1011
Situated, :
MPaintiffs
V. : COMMERCE PROGRAM

THE QUIGLEY CORPORATION,

Defendant : Control No. 051340

ORDER

AND NOW, this __25th day of __January , 2002, upon consideration of plaintiffs

Motion for Class Certification, defendant’ s responsein opposition thereto, ord argument before the court,
al other matters of record and in accord with the Opinion being filed contemporaneoudy with this Order,
itishereby ORDERED and DECREED asfollows:
1 The above-captioned action iscertified asaclass action asto the clamsfor breach of the
implied warranty of merchantability and unjust enrichment, but not asto claims under the
UTP/CPL;
2. The class shal consist of al persons, who between August 15, 1996 and November 20,
1999 (the “ Class Period”), purchased defendant’ s Cold-Eeze Zinc Lozenges, but not

Cold-Eezer Plus Zinc Gluconate;



and

3.

4.

Plaintiffs Jason Tesauro and Elizabeth Eley shall serve as class representatives;

The parties shall submit proposals for a notification procedure and proposed forms of
notice for class members within thirty days from the date of this Order.

BY THE COURT,

JOHN W. HERRON, J.



