IN THE COURT OF COMMON PLEASOF PHILADELPHIA COUNTY
FIRST JUDICIAL DISTRICT OF PENNSYLVANIA
CIVIL TRIAL DIVISION

INTERNATIONAL FIBER SYSTEMS, INC., and : OCTOBER TERM, 2001
JOANNE F. HART,
: No. 0968
Plaintiffs,
V.
: Commerce Program
CITY OF PHILADELPHIA, DIVISION OF AVIATION,
SEIMENS BUILDING TECHNOLOGIES, INC.,
d/b/aF/K/A SECURITY TECHNOLOGY GROUP and
BROWN & ROOT SERVICES
Defendants.
: Control No. 122034
ORDER

AND NOW, this 27th day of June 2002, upon consideration of defendant, City of Philadelphia,
Divison of Aviation’s Prdiminary Objectionsto the Complaint, the plaintiffs responsein oppostion, the
respective memoranda, all matters of record and in accord with the contemporaneous Opinion, it is
ORDERED that:

Q) the Objections asto Count | premised on failure to join indispensable parties are
Sustained Without Prejudice;

2 the Objectionsto Counts | and |1 asserting that plaintiff, IFS, lacks anding to assert these
clamsagainst the City are Sustained, and the claims of IFS against the City in Count | and |1 are
Dismissed;

3 the Objections seeking to dismiss Count Il asto plaintiff, Hart, are Overruled;

4) the Objections seeking to dismiss Count 111 based on the City’ simmunity under the Political



Tort Claims Act are Sustained, and Count 111 is Dismissed, and;

5) the Objectionsto the Complaint for failureto attach writingsunder PaR.C.P. 1019(i) are
Overruled.

Plaintiffs may file an Amended Complaint joining indispensable parties within twenty (20) days.

BY THE COURT,

ALBERT W. SHEPPARD, JR., J.



IN THE COURT OF COMMON PLEASOF PHILADELPHIA COUNTY
FIRST JUDICIAL DISTRICT OF PENNSYLVANIA
CIVIL TRIAL DIVISION

INTERNATIONAL FIBER SYSTEMS, INC., and : OCTOBER TERM, 2001
JOANNE F. HART,
: No. 0968
Plaintiffs,
V.
: Commerce Program
CITY OF PHILADELPHIA, DIVISION OF AVIATION,
SEIMENS BUILDING TECHNOLOGIES, INC,,
d/b/aF/K/A SECURITY TECHNOLOGY GROUP and
BROWN & ROOT SERVICES

Defendants.
: Control No. 122034

OPINION

Albert W. Sheppard, Jr., J. ettt June 27, 2002

Beforethecourt arethe Preliminary Objections (* Objections’) of the City of Philadelphia, Divison
of Aviation (the“City”) to the Complaint of Internationa Fiber Systems, Inc. (“1FS’) and Joanne Hart
(“Hart”) which challengesthe City’ srgection of IFS' fiber optic productsin the construction of the new
international Terminal One and in the upgrades of the security system at the Airport.

Defendant, City, assertsthat plaintiffs havefailed to join indispensable parties. It contends that
plaintiff, IFS, lacks standing to assert the taxpayer-type claims set forth in Counts | and 11 that allege
violations of the Home Rule Charter and certain bidding requirements. It assertsthat the specificationsfor
the contract for the security upgrade project do not violate the Home Rule Charter. It arguesthat it is

immunefrom suit for the claim of tortiousinterferencewith contract set forthin Count 111. Findly, it asserts



that the Complaint should be stricken for failure to attach writings.

For the reasons discussed, the court will issue a contemporaneous Order, as follows:

@ the Objections asto Count | premised on failure to join indispensable parties are
Sustained Without Prejudice;

2 the Objectionsto Counts | and |1 asserting that plaintiff, IFS, lacks standing to assert these
clams against the City are Sustained, and the claims of IFS against the City in Count | and |1 are
Dismissed,;

(©)) the Objections seeking to dismiss Count |1 asto plaintiff, Hart, are Overruled,;

4 the Objections seeking to dismiss Count 111 based on the City’ simmunity under the Political
Tort Claims Act are Sustained, and Count 111 is Dismissed, and;

5) the Objectionsto the Complaint for failureto attach writingsunder PaR.C.P. 1019(i) are
Overruled.

Plaintiffs may file an Amended Complaint joining indispensable parties within twenty (20) days.

BACKGROUND

Paintiff, IFS, isamanufacturer of fiber optic equipment. Complaint, 3. Plaintiff, Joanne Hart,
isaPhiladel phia County resident, owner of real property, and taxpayer. 1d., 4. Plaintiffs claim that
defendants, the City and Brown & Root, the City’ s engineering consultants, unreasonably, capricioudy,

and arbitrarily rejected the use of IFS products in two projects at the Airport. 1d., 119, 34-35.



Plaintiffs alegethat the City executed adevel opment lease (* Development Lease”) with U.S.
Airways, inor about 1998, for the congruction of aninternationd termind (“ Termind One’) at Philadelphia
International Airport (the “Airport”).! 1d., 110. Itisfurther alleged that U.S. Airways engaged an
architectura firm, who then engaged acontractor, Turner Construction Company (“Turner”), to build the
termind. Id., T11. Turner, inturn, hired Carr & Duff, Inc. (“Carr & Duff”) for the dectricd work, who
subcontracted with defendant Siemens Technology Group (“STG”).? Id., 1 11, 13-14.

Thearchitectural firm’ s specificationsfor Terminal Onerecommended IFS' products, or their
approved equal. See Complaint, Exh. A. Defendant STG submitted aproposal to Carr & Duff for the
security system at Termina One based on the use and installation of 1FSfiber optic equipment. 1d., 114.
| FS had submitted a quotation to STG, which wasincluded in STG' s proposd to Carr & Duff, and which
plaintiffs claim represents a contract between IFS and STG. 1d. On February 20, 2001, the City and
Brown & Root sent an interoffice memorandum to the Airport’ s project managers, advising that IFS
productswere not approved for useon the Termina One project, where the security system would be an
extenson of theexiging Airport security syssem. The memorandum further dated that the Airport then usd
fiber optic devices procured from another firm, Fiber Options. Id., 115, Exh. C. STG, presumably asa
result of thismemorandum, advised IFSthat it intended to reviseits proposd for the Termina One project

to include Fiber Options products. 1d., 116

! In fact, the City leased the grounds upon which Terminal One was to be built to the
Philadel phia Authority for Industrial Development (“PAID”), who entered into the Development Lease
with U.S. Airways. Defendant’s Preliminary Objections, p. 2, n.1; plaintiffs’ Response to the
Objections, pp. 5-8.

2 Defendant STG later became Siemens Building Technologies, Inc. 1d., T6.
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In addition to the construction of Termina One, the City engaged in May 2001 in aproject to
upgrade the security access and surveillance systems at the Airport (the “ Airport Upgrades’). 1d., 117.
The product specificationsfor the Airport Upgrades state that the new equi pment must be compatible with
existing Airport equipment. 1d., 11118-19. Further, thespecificationscall for transmitter/receiver devices
made by Fiber Options, whereas the Airport Upgrades specifications for other aspects of the security
system permit approved equals. 1d., 11 20-22.

|FS contacted the City’ s Department of Aviation (the“DOA”) to inquire about the reasonsfor the
rejection of IFS products. 1d., 123-24. The DOA told IFS that they had no issue with the technical
quaity of IFSequipment but that it would not be compati ble with the existing equipment at the Airport and
would, therefore, impose a burden on the City in terms of maintaining inventory and training the
maintenance staff. 1d., 11125-26. Another reason compatibility wasimportant wasthe limited existing
equipment rack space, which was compatible with Fiber Options equipment. 1d., 126. IFS clamsthat
the burden would be the same whether IFS or Fiber Options products were used because either
company’ s product would be next generation equipment, and thus not compatible with existing Airport
equipment. Further, either would requiretraining Airport staff. 1d., 127. Further, IFSarguesthat “ space
congraintsare not anissue a Termina One” which hasnot yet been built, and, asfar asthe Upgrades, IFS
equipment could be made and warranted for life by |FSto be compatible with existing Fiber Optionsracks.
Id., 28.

The Complaint setsforth damsunder the Home Rule Charter againg the City for both the Termind
One(Count 1) and the Airport Upgrades (Count I1) projects, clamsof tortiousinterference with contract

againg the City and Brown & Root (Count I11), and aclam for Breach of Contract against defendant STG
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(Count 1V). Plaintiffs seek injunctive relief and damages.
The City objectsto all clamsaslegaly insufficient. Further, it objectsto the Complaintinits
entirety for failure to join necessary parties and for failure to conform to law.

DISCUSSION

The City under 1028(a)(5) seeksdismissal of the Complaint for non-joinder of necessary parties,
and dternatively, under 1028(a)(2) for failureto conformto law or rulesof court. The City aso demurs
to all Counts under Pa. R.C.P. 1028 (a)(4).2

|. FailuretoJoin Indispensable Parties

Asathresholdissue, the City raisesthe objection that plaintiffshavefalled tojoin certain necessary
and indispensable parties which it identifies as U.S. Airways and U.S. Airways contractors and
subcontractors. City’ sPreliminary Objections 19; 12/31/2002 Memorandum at 7. The City stressesthat
the “development lease” at issuein Count | of the Complaint was entered into by the Philadelphia
Authority for Industrial Development (“PAID”) and not by the City. PAID, the City notes, isnot aparty
to thisaction. City’sPreliminary Objections {3 & n.1.

Theissue of failureto join an indispensable party is crucia because it goes to subject matter
jurisdiction. Asour Commonwealth Court recently observed, “faillureto join an indispensable party toa

lawsuit deprives the court of subject matter jurisdiction” and isan issue that may beraised a any time and

3 Additionally, the City objectsto the request for injunctive relief and to the demand for
attorneys fees. Objections, pp. 6, 8. However, neither of those Objections are briefed and could,
therefore, be considered waived. See Foster v. Peat Marwick, 138 Pa. Cmwlth. 147, 155, 587 A.2d
382, 386 (1991).

Nevertheless, because the request for injunctive relief and for attorneys fees are
incorporated in Counts |, 11, and 111, this court’ s ruling addresses them.
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suasponte. Polydyne, Inc. v. City of Philadelphia, 795 A.2d 495, * 496 (Pa. Cmwith. 2002). Moreover,

under the PennsylvaniaRulesof Civil Procedure, failureto join anindispensable party isanon-waivable
defense. PaR.C.P. 1032 (a).

In determining whether aparty isindispensable, thefocusisonthe party that has not been joined.
As our Superior Court observed, a*“party is to be considered indispensable when its rights are so
connected with the dlams of thelitigants that no decree can be made without impairing itsrights, and it must

be made a party to protect such rights.” Grimme Combustion, Inc. v. Mergentime Corporation, 406 Pa.

Super. 620, 629, 595 A.2d 77, 81 (1991), app. denied, 530 Pa. 644, 607 A2d 254 (1992). If , however,
“no redress is sought against aparty, and its rights would not be prejudiced by any decisonin the case,
itisnot indispensablewith respect to thelitigation.” Id. Pennsylvaniacourts have outlined thefollowing
guidelines for determining whether a party is indispensable:

Do absent parties have aright or interest related to the clam?

If s0, what is the nature of the right or interest?

Isthat right or interest essential to the merits of the issue?
Can justice be afforded without violating due process rights of absent parties?

~AwbdpE

E-Z Parks, Inc.v. Philadelphia Parking Authority, 103 Pa. Cmwlth. 627, 631, 521 A.2d 71, 73

(1987), app.denied., 517 Pa. 610, 536 A.2d 1334 (1987).

The Complaint is complex with distinct counts relating to plaintiffs claims concerning the
construction of Terminal One pursuant to a*“development lease” (Count |) and the security Upgrades
(“Upgrades’) tothe Airport (Count I1). In Count 111 plaintiff assertsatortiousinterferencewith contractua

relationships claim against the City and Brown & Root in the execution of the development lease. See



Complaint 151.* When confronted with asimilarly complex complaint, our Superior Court in Grimme

Combustion Inc. v. Mergentime Corp., 406 Pa. Super. 620, 595 A.2d 77 (1991), found it useful to

analyze each count in terms of the objection that an indispensable party had not been joined. This
methodology is especialy applicable here.

InCount |, plaintiffsassert that adevel opment lease entered into between the City and US Airway's
wasa“sham” and a“ mechanism employed by the City to avoid or circumvent its procurement and bidding
obligations under the Philadel phia Home Rule Charter and the Commonwealth Procurement Code.”
Complaint, 141 & 10. Thesedlegationsgoto the core of the clamin Count | where plaintiffsalegethat
the City improperly rg ected the products of IFS by avoiding competitivebidding. 1d. 11143-44. TheCity’s
Objectionsandtheparties’ subsequent memoranda, however, make clear that the Complaint ismistaken
initsidentification of the partiesto thedevelopment lease. Althoughthe Complaint alegesthat in* or about
1998, the City of Philadelphiaand US Airways, Inc. executed a development lease for the construction
of aninternationa termind a the Airport,”*the City inits Preliminary Objectionsdeniesthat it entered into
the development lease and asserts instead that it was entered into by the nonparty PAID.®  Plaintiffs
likewiseconcedeinther subsequently filed memorandum that the devel opment leasewas, infact, executed

between PAID and US Airways. Moreover, they suggest intheir memorandum that other leases(i.e., the

4 Count 1V, which involves plaintiff ‘s breach of contract claim against defendant STG, is
not at issue.

> Complaint 110.
6 City’s Preliminary Objections 3 & n.1.
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Ground lease and the Termind |lease) may aso berdlevant to their claims.” The plaintiffs also elaborate
onthenatureof their damsintheir memorandum wherethey assert that * the Devel opment lease provides
that US Airways must obtain PAID’ sgpprova of dl design and construction document submissions, shop
drawings, plans and any change orders.” Plaintiffs’ 2/15/2002 Memorandum at 6.

The practica problem, of course, isthat these all egations concerning the role of both PAID and
US Airwaysinthisdispute are not set forth in the Complaint which must be the focus of any analysis of
preliminary objections. The Complaint must therefore be amended to reflect the new factsthat have come
totheparties attention aswell astherolesand interestsof US Airwaysand PAID, both of which should
bejoined asindispensable parties. Theinterestsof US Airways and PAID, for instance, would be directly
affected by adetermination, as plantiffs assart, that the bidding requirements of the PhiladephiaHome Rule
Charter apply to the development lease that they executed. See Complaint, 41. In contrast, the City
assertsthat PAID “isabody palitic and corporate separate and digtinct from the City.” City’ s 12/31/32002
Memorandum at 3. Thisissue needsto befleshed out by al parties. To protect itsinterests, therefore,
PAID should be joined.?

The City isless convincing, however, in its claim that the contractors and subcontractorsto US
Airways must bejoined asindispensable parties. See Prdiminary Objections 9. The City’ smemorandum

merely providesaconclusory imperativethat these contractorsand subcontractors should bejoined without

7 Plaintiffs 2/15/2002 Memorandum of Law at 2, n. 1 & 5-8.

8 The City argues, for instance, that PAID is not subject to the requirements of
competitive bidding pursuant to the Economic Development and Financing Law, 72 P.S. § 371 et seq.
See City’ s 3/14/2002 Supplemental Memorandum at 3-5. It is, however, an argument that is best
asserted and developed by the interested party itself.
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any explanation. Admittedly, it cites casesto support the proposition that partiesto acontract must be

joined aspartiesto disputesinvolving that contract ° See X press Truck Lines, Inc. v. PennsylvaniaL iquor

Control Bd., 503 Pa. 399, 410-411, 469 A.2d 1000, 1006 (1983)(successful bidder who was party to

acontract chalenged by unsuccessful bidder should have be joined as indispensable party); Zurendav.

Commonweslth, 46 Pa. Cmwilth. 67, 405 A.2d 1124 (1979)(successful bidder who was awarded group

Site maintenance contract was indispensable party to action challenging that award). An analysisof the
Complaint, however, doesnot support the City’ ssuggestion that plaintiffshaveacontractua relationship
with any of the contractors or subcontractors other than SiemensBuilding Technologies, Inc. f/k/a Security
Technology Group (“STG”) whichisaready named asadefendant. Indeed, the exact nature of plaintiffs
contractual claimsare somewhat tenuous but to the extent that | FSisasserting such aclaim, it appearsto
be against defendant STG.

The plaintiff aleges, for instance:

Defendant STG isthe security system subcontractor to Carr & Duff, Inc. and it submitted

its proposal based on the Architect’ s specifications, including the use and install ation of

IFS sfiber optic equipment, and a quotation submitted (the “ Quotation”) by IFS on or

about December 1, 2000 in the amount of $315,852.50. This Quotation was accepted
by STG. Complaint, Y 14 (emphasis added).

This* contract” was subsequently interfered with, plaintiff aleges, when defendants DOA and Brown &
Root by amemorandum dated February 20, 2001 rejected the ST G specification for plaintiffs products.
Id. 115. Thus, itisthisincluson by STG of the Architect’ sspecificationsfor IFS productsthat isthe crux

of plaintiff’ scontract claim or, asthe plaintiff suggests, “at |east its prospective contractua relation.”

o City’s 12/31/2001 Memorandum at 8.

9



Complaint, 1 52.

Thereis, however, no alegation in the Complaint that provides acomparable contractual link
between IFS and the other contractors and subcontractors identified in the Complaint. Instead, the
Complaint merdly statesthat U.S. Airways, pursuant to its agreement with the City, engaged Turner
Congtruction Company to congtruct Termina One. Turner, as prime contractor, then contracted with Carr
& Duff, Inc. for dectrica work, including ingtallation of the Security System. Carr & Duff, according tothe
Complaint, contracted with defendant, subcontractor STG, asthe security system contractor. See, e.q..
Complaint 111, 13-14. While the Complaint suggests the existence of a contract, or prospective
contract,”® between plaintiff, IFS, and defendant, STG, created by STG’s proposal that included the
Architect’ sspecificationsfor theuseof IFS sfiber optic products, the alegations concerning the other
contractors and subcontractors do not demonstrate their potentid interest inthisaction. Unlessmorefacts
or clear allegations are set forth, the present Complaint does not support the City’s claim that the
contractors and subcontractors should be joined as indispensable parties.

For thesereasons, the City’ s Objection asserting failure to join indispensabl e partiesis sustained.
Plaintiffs are directed to join PAID and US Airways in an Amended Complaint. See Pa.R.C.P.
1032(b)(“[w]henever it appears . . . that there has been afailure to join an indispensabl e party, the court
shall order that . . . theindispensable party bejoined, but if that isnot possible, then it shall dismissthe

action”).

10 See Complaint § 52 (focusing on “1FS's contractual relations with defendant STG (or,
at least, its prospective contractual relations’)(emphasis added)
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[. The Demurrer Objections

A. Lega Standards For A Demurrer

In reviewing preliminary objectionsin the form of ademurrer, al well-pleaded material, factua

avermentsand all inferencesfairly deductibletherefrom are presumed to betrue. Tucker v. Philadelphia

Daily News, 757 A.2d 938, 941-42 (Pa. Super. 2000) (citations omitted). When presented with
preliminary objectionsin the nature of ademurrer, acourt should sustain the objectionswhere“itisclear

and freefrom doubt from dl the facts pleaded that the pleader will beunableto provefactslegdly sufficient

to establish[its] right torelief.” Bourkev. Kazaras, 746 A.2d 642, 643 (Pa. Super. 2000). Furthermore,

[1]tisessentia that theface of the complaint indicate that its claims may not be sustained
and that thelaw will not permit recovery. If thereisany doubt, it should be resolved by
theoverruling of thedemurrer. Put Smply, the question presented by demurrer iswhether,
on the facts averred, the law says with certainty that no recovery is possible.

Bailey v. Storlazzi, 729 A.2d 1206, 1211 (Pa. Super. 1999) (citations omitted).

B. The Preliminary Objection to Dismiss Count || of the Complaint

Faintiffs claim damagesand injunctive rdief under the Home Rule Charter with regard to the City’ s
actsinrgecting theuse of IFS productsin Terminal One (Count I) and the Airport Upgrades (Count I1).*
Asalleged, the City would be violating the competitive bidding requirements of the Home Rule Charter,

merely because it is limiting bidders to one manufacturer’ s products in the specifications section of the

n Plaintiffs also alleged claims under the Commonwealth Procurement Code. The City of
Philadel phiais not a Commonwealth agency thus the Commonwealth Procurement Code is not
implicated. See Commonwealth Procurement Code - General Provisions, 62 Pa. C.S. 88 102-103.
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Upgrades Project’ smanual. Complaint, 1 20-22.% The pertinent section of the Home Rule Charter,
provides, in part:

Section 8-200. Contracts.

(1) Exceptinthe purchase of uniquearticlesor articleswhich for any other reason cannot

be obtained in the open market, competitive bids shall be secured before any purchase,

by contract or otherwise is made or before any contract is awarded for construction,

alterations, repairs or maintenance or for rendering any servicesto the City other than

professiona servicesand the purchase shdl be madefrom or the contract shall be awvarded

to the lowest responsible bidder.
351 Pa. Code § 8.8-200 (emphasis added). The City responds that even if it were specifying one
manufacturer’ sproduct, it doessofor legitimate reasons, and itsdecisionisnot reviewable by thisCourt.

Defendant rai sestwo further Objectionsto Counts| and 11, which can be disposed of summarily.
First, defendant objectsto IFS standing to sue under the Home Rule Charter. IFS does not alege
Philadel phiataxpayer satus. Nor doesit dlegethat it doesany busnessin Philade phia. ThisCourt cannot
reasonably infer from the Complaint that IFS is asserting taxpayer status, without which it has no standing

againg the City under the Home Rule Charter. See American Totalisator Co., Inc. v. Seligman, 489 Pa.

568, 414 A.2d 1037 (1980);_C.O. Falter Constr. Corp. v. TowandaMun. Authority, 149 Pa. Cmwlth.

74,614 A.2d 328 (1992); General Crushed Stone Co. v. Caernarvon Twp., 146 Pa. Cmwlth. 306, 605

A.2d 472 (1992); J.P. Mascaro & Sons, Inc., v. Bristol Twp., 95 Pa. Cmwlth. 376, 505 A.2d 1071

(1986). Plaintiff IFS' claims against the City under the Home Rule Charter are, therefore, dismissed.

12 It isimportant to note that the Court does not reach the issue of violation of the Home
Rule Charter in the Terminal One project because it is not able to address whether the Terminal One
project isin reality a public project implicating the Home Rule Charter, without the joinder of certain
necessary parties.
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Thus, only plaintiff, Hart, has standing to sue the City under the Home Rule Charter.

Second, defendant objects to Count | under the doctrine of laches. The doctrine of lachesis
applicablewhen two conditions are satisfied: “[t]he complaining party must be guilty of awant of due
diligenceinfailing to assert hisrightsand thefaillure must have worked to the prgjudice of the party seeking
itsapplication.” Gray v. Gray, 448 Pa. Super. 456, 464, 671 A.2d 116, 1170 (Pa. Super. 1996). The
facts dleged do not show either of these conditionsto have been met. Therefore, the doctrine of laches
does not dispose of Count I.

Asapreliminary matter, the Court notesthat its scope of review of the City’ srgjection of the IFS
productsand specification of Fiber Optionsproductsislimited. Itisfundamentd that courtswill not review
the acts of discretion of governmenta bodiesin the absence of bad faith, fraud, capricious action, or abuse

of power. American Totalistar Co., Inc. v. Seligman, 489 Pa. 568, 575, 414 A.2d 1037, 1040-41

(1980). “[C]ourts, absent proof of fraud, collusion, bad faith or abuse of power, do not inquireinto the
wisdom of municipd actionsand judicid discretion should not be substituted for Adminigtrative discretion.”

Weber v. City of Philadelphia, 437 Pa. 179, 183, 262 A.2d 297, 299 (1970)(citation omitted).

Nonetheless, “[a] court may enjoin the award of apublic contract when irregularitiesareshown in the

bidding process.” American Totalisator, 489 Pa., & 576-77. Additiondly, atrial court may determinethat

the City was acting in apurdy arbitrary manner. Kimmel v. Lower Paxton Township, 159 Pa. Cmwith.

475, 481, 633 A.2d 1271, 1274 (1993). Indeed, our Supreme Court has noted that when the City limits
the purchases of products to those made by one manufacturer or puts conditions on bidders which

effectively limit their choicesto one manufacturer, the City stiflescompetition. See Pearlman v. City of

Pittsburgh, 304 Pa. 24, 155 A. 118 (1931); Kratz v. City of Allentown, 304 Pa. 51, 155 A. 116 (1931).

13



Morerecently, this court hasreiterated that principle. Clarkies, Inc. v. City of Philadelphia, 67 Pa. D. &

C.2d 68, 77 (Pa Com. Pl. 1973). The gtatutory requirements for competitive bidding on public contracts
do not exist solely to securework at the lowest possible price, but also to invite* competition, to guard
agangt favoritism, improvidence, extravagance, fraud and corruption inthe award of municipal contracts.”

Conduit and Foundation Corp. v. City of Philadelphia, 41 Pa. Cmwlth. 641, 646-47, 401 A.2d 376, 370

(1979). Thus, thiscourt cannot subscribeto defendant’ s statement that “the Home Rule Charter does not
prohibit the City from excluding in its contract specifications the use of certain products or devices.”
Preliminary Objections, p. 4.

The City next clamsthat itsreasonsfor limiting products are legitimate and beyond this court’s
review. The court may interfere, however, where competition is stifled or where the City is acting

arbitrarily. American Totalisator, 489 Pa., at 576-77; Kimmel v. Lower Paxton Township, 159 Pa.

Cmwlth, at 481, 633 A.2d, at 1274 (1993); Conduit and Foundation Corp. v. City of Philadel phia, 41 Pa.

Cmwilth., at 646-47, 401 A.2d, at 370 (1979). That isprecisaly what plaintiffsallege. Complaint, §48-
49. Furthermore, at this stage of the proceedings, where defendant’ s reasons are factudly conflicting with
theallegations, thiscourt must alow plaintiffsdiscovery on thefactscontested by the City. Accordingto
the Complaint, the reasons for the City’ s rgection were, in brief: 1) a greater burden in maintaining
inventory and training the maintenance staff; 2) incompatibility with existing equipment; and 3)
incompatibility with existing storage space. Complaint, §26. Plaintiffsclamtothe contrary. 1d., 127-28.

In Weber, onwhichtheCity rdies, plaintiffs claimed that the reasonsfor rejecting one bidder were

arbitrary and capricious. Weber v. City of Philadelphia, 437 Pa. 179, 182-183, 262 A.2d 297, 299

(1970). Paintiffsand defendant disagreed on factua issuesover thevalidity of thereasonsoffered by the
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City. Weber, at 184-185, 300. Thetria court alowed “voluminoustestimony” before dismissing the
complaint. Id., at 182, 299. Accordingly, thiscourt findsthat the plaintiffs should be permitted to present
evidence going to whether the City’ sreasonsarefactually justified. The Objectionto dismissCount |1 of
the Complaint isoverruled. However, asnoted, only plaintiff, Hart, has standing to sue the City under the
Home Rule Charter. Seep. 12, supra.

C. The Preliminary Objection to Dismiss Count |11 of the Complaint

InCount 111, plaintiffsaver that the conduct of the City and Brown & Root tortioudy interfered with
IFS contract or potentia contractua relationswith STG, resulting in STG declining to use | FS equipment
for the congtruction of Termina One. The City objects under the Political Subdivison Tort ClamsAct
(“Tort Claims Act”). 42 Pa. C. S. 88 8541-2. The Act provides:

§ 8541. Governmental immunity generally

Except asotherwise provided in this subchapter, no local agency shall beliablefor any

damages on account of any injury to aperson or property caused by any act of theloca

agency or an employee thereof or any other person.
42 Pa. C. S. 88541. Plaintiffsrespond that defendant’ s conduct falls within one of the enumerated
exceptionsto governmenta immunity, that is, theexception pertaining to the care, custody or control of redl
property. 42 Pa. C.S. § 8542(b)(3).

Thered property exception has been interpreted by our Supreme Court to shield the City solely

in caseswherethe condition of thered property itsdlf causesaninjury. SeeKilgorev. City of Philadelphia,

553 Pa. 22, 717 A.2d 514 (1998); Kiley by Kiley v. City of Philadelphia, 537 Pa. 502, 645 A.2d 184

(1994); Snyder v. Harrison, 522 Pa. 424, 562 A.2d 307 (1989). Here, the condition of the property is

irrdlevant tothealleged injury. Thus, the decisionsinvolving alegations of defective conditionson land
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owed or controlled by the City which caused or contributed to the injury are not applicable.

Furthermore, plaintiffsignore Sub-Section (@) of the satute despite the intended cumul ative effect
of both Sections (a) and (b) for the waiver of the immunity. 42 Pa. C.S. § 8542. Sub-Section (a)
provides:

(& Liability imposed.— A local agency shdl beliable for damages on account of an injury
to aperson or property within the limits set forth in this subchapter if both the following
conditionsare satisfied and theinjury occursasaresult of the acts set forth in subsection
(b):
(1) Thedamageswould be recoverable under common law or astatute
cregting acause of action if theinjury were caused by aperson not having
available adefense under section 8541 (relating to governmenta immunity
generally) or section 8546 (relating to defense of official immunity; and
(2) Theinjury was caused by thenegligent actsof theloca agency or an
employee thereof acting within the scope of his office or duties with
respect to one of the categorieslisted in subsection (b). Asusedinthis
paragraph, “negligent acts’ shall not include acts or conduct which
constitutes a crime, actual fraud, actual malice or willful misconduct.

42 Pa. C.S. § 8542(a)(emphases added).
Itisclear that the Act pertainsonly to negligent acts. Thereisno exception for intentional torts.

42 Pa. C.S. § 8542(a)(2). See Lory v. City of Philadelphia, 544 Pa. 38, 42, 674 A.2d 673, 675

(1996)(“The Tort ClamsAct . . . waivesgovernmenta immunity only with respect to ‘ negligent acts ).

In Pennsylvania, tortiousinterference with contract isan intentional tort. Hennessy v. Santiago, 708 A.2d

1269, 1273, 1278 (Pa. Super. 1998) (aclaim of tortious interference with contract must alege intent on
the part of the defendant to harm the plaintiff by interfering with that contractua relationship). Seeaso

Ruffing v. 84 Lumber Co., 410 Pa. Super. 459, 600 A.2d 545 (Pa. Super. 1991).

Accordingly, Count 111 of the Complaint is dismissed.
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1. The Objection For Failure To Conform To Rules Of Court

The City objectsto plaintiffs failureto conformto the Rulesof Court. Rule 1019(i) requiresthat
“[w]henany clam. . . isbased upon awriting, the pleader shdl attach acopy of thewriting, or the materid
part thereof ...” The City objectsto thefailureto attach (a) the letter IFS sent to the City addressing the
reasons for the City’ srejection of |FS products (Exhibit E), and (b) the Development lease entered into
by the City and U.S. Airways for construction at the Airport.** Objections, p. 9.

The record reflects that Exhibit E, which includes awarranty of IFS products, is attached to the
Complaint. Asfor the Development Lease, plaintiffs attached it to their responseto the Objections. The
Court findsthat the dismissal of the Complaint on groundsof lack of attachment of adocument, which now
ispart of therecord and in the possession of dl parties, would be an inefficient use of thejudicial system.

See Mickens-Thomas v. Commonwealth Bd. of Probation and Parole, 699 A.2d 792, 795 n.2 (Pa.

Cmwith. 1997)(court overruled preliminary objectionsto defective verification and service where plaintiff

subsequently corrected the alleged defects); Lewisv. Erielns. Exchange, 281 Pa. Super. 193, 199, 421

A.2d 1214, 1217 (1980)(citations omitted)(“ Courts should not be astute in enforcing technicalities’). See
aso Pa.R.C.P. 126.

The Objection for failure to attach writings under 1019(i) is overruled.

13

In fact, the parties to the Devel opment L ease were the Philadel phia Authority for
Industrial Development (“PAID”) and U.S. Airways. The City had a*grounds and improvement” |ease
with PAID. Both these agreements were attached to plaintiffs’ response to the Objections.
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CONCL USION

For the reasons discussed, this court will enter acontemporaneous Order sustaining, in part, and
overruling, in part, the City’s Objections.

BY THE COURT,

ALBERT W. SHEPPARD, JR., J.
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