IN THE COURT OF COMMON PLEASOF PHILADELPHIA COUNTY
FIRST JUDICIAL DISTRICT OF PENNSYLVANIA
CIVIL TRIAL DIVISION

DAVID E. STERN, : JANUARY TERM, 2002
Maintiff, : No. 0571
V. : Commerce Program

PRUDENTIAL FINANCIAL, INC. d/b/a
PRUDENTIAL SECURITIES, INC,, et dl., X
: SUPERIOR COURT DOCKET
Defendants. : NO. 6 EDA 2003

OPINION

Albert W. Sheppard, Jr., J. e February 4, 2003

ThisOpinion isrespectfully submitted in support of this court’ s Order, dated November 21, 2002,
which sustained the preliminary objections of defendant Prudential Securities, Inc.* (“ Prudentia”),
dismissing the Complaint and ordering that the action proceed to arbitration.

For the reasons set forth, this court respectfully requests that its Order be affirmed.

EACTS

The operative facts may be briefly summarized. On January 11, 1993, plaintiff David E. Stern,
Esquire (“ Stern”) and Prudential entered into acontract called the Command Client Agreement, under
which Stern opened an account with Prudential and Prudential provided brokerage servicesto Stern.

Preliminary Objections, 16 and Ex. D. Defendant Kenneth Cohen (“Cohen”) was alicensed securities

! Defendant Prudential Securities states that it was erroneously identified in the Complaint as
Prudential Financial, Inc. See Preliminary Objections, p.1, n.1.



broker who worked for Prudential. Complaint, §4. Cohen advised Stern regarding his account at
Prudential and investment in certain securities. Complaint, 1 6-11, 13, 16.

On May 1, 2002, Sterr? filed a complaint against Prudential and Cohen, asserting the following
causes of action: Unsuitability of Recommended Investments (Count 1); Breach of Fiduciary Duty (Count
I1); Fraud, Conversion and Negligence (Count 111); Breach of Contract (Count 1V); Violation of the
PennsylvaniaUnfair Trade Practicesand Consumer Protection Law (Count V); Fallureto Supervise Cohen
(Count V1); Breach of Contract asto Prudential Only (Count VI1).

Prudentia filed preliminary objectionsto the Complaint. Prudentia asserted that the Complaint
should be dismi ssed because the dispute should be arbitrated in accordance with the arbitration provision
containedintheparties Command Client Agreement.® Stern, inresponse, maintained that the arbitration
provisonwasinvadid and unenforceable, and that the dispute did not fal within the scope of the arbitration
provision.

By Order dated November 21, 2002, this court sustained Prudential’ s preliminary objections,

dismissed the Complaint, and ordered that the case proceed to arbitration.

2 Robert Stern and Marcy Greenstein were named plaintiffs when this action was commenced
by writ of summons, but they withdrew prior to the filing of the complaint and advised Prudential that
they intended to pursue their claimsin arbitration. Preliminary Objections,  4; Plaintiff’s Response to
Preliminary Objections, 1 4.

% Prudential states that other than the Command Client Agreement, Stern entered into two
other written agreements in which he agreed to arbitrate all disputes arising from the breach of those
agreements and from transactions between the parties. Prudential’s Memorandum of Law In Support
of Preliminary Objections, Exs. 1 and 2.

This court did not consider those agreements, however, because they pre-date the Command
Client Agreement.



DISCUSSION

Theissue presented iswhether the arbitration clause embodied in the Command Client Agreement
should beenforced. Itisestablished law that when the disputeiswhether arbitration should be compelled,
“judicia inquiry islimited to determining (1) whether avalid agreement to arbitrate exists between the
partiesand, if 0, (2) whether the dispute involved iswithin the scope of the arbitration provison.” Midomo

Co., Inc. v. Presbyterian Housing Development Cao., 739 A.2d 180, 186 (Pa. Super. 1999) (citation

omitted). See also Santiago v. State Farm Ins. Co., 453 Pa. Super. 343, 346, 683 A.2d 1216, 1217

(1996) (citation omitted). Our Commonwealth Court has counselled:

Arbitration isameatter of contract and, as such, in construing thelanguage of an arbitration
provision, courts must resort to the rules of contractual construction. The language of a
contract should be construed with theintent of the parties asthe paramount consideration.
In order to determine the intent of partiesto a contract, acourt should look to the four
corners of the document and its express language.

Hazleton Area School Didtrict v. Bosak, 671 A.2d 277, 281-82 (Pa. Commw. 1996) (citations omitted).

Pennsylvaniacourtsfavor the settlement of disputesby arbitration. Gora v. Fox Ridge, Inc., 453

Pa. Super. 316, 321, 683 A.2d 931, 933 (1996). However, a party may waive the right to enforce an
arbitration provision. Id. (citation omitted). Our Superior Court has stated with regard to waiver:

A waiver of theright to proceed to arbitration may be expressly stated, or it may be
inferred from “aparty’ s undisputed acts or language so inconsistent with a purpose to
stand on the contract provisions asto leave no opportunity for areasonable inferenceto
the contrary.” Samuel J. Marranca General Contracting Co., Inc. v. Amerimar Cherry Hill
Associates Limited Partnership, 416 Pa. Super. 45, 49, 610 A.2d 499, 501 (1992).
Waiver “should not be lightly inferred[,] and unless one's conduct has gained him an undue
advantage or resulted in prejudice to another he should not be held to have relinquished
theright.” Kwalick v. Bosacco, 329 Pa. Super. 235, 238, 478 A.2d 50, 52 (1984).




Goral, 453 Pa. Super. at 321, 683 A.2d at 933.*

Here, it isundisputed that Stern and Prudential entered into the Command Client Agreement.
Preliminary Objections, 1 6; Plaintiff’ s Response to Preliminary Objections, 6. It isaso undisputed that
the Command Client Agreement contains an arbitration clause, which states:

16. ARBITRATION / GOVERNING LAW

- Arbitration is final and binding on the parties.

- Thepartiesarewaiving their rightsto seek remediesin court, including theright to
jury trial.

- Pre-arbitration discovery isgeneraly more limited than and different from court
proceedings.

- Thearbitrators awardisnot required to includefactua findingsor lega reasoning
and any party’ sright to apped or to seek modification of rulings by the arbitrators
isstrictly limited.

- Thepand of arbitratorswill typicaly includeaminority of arbitratorswho were or
are affiliated with the securities industry.

Unless unenforceable under applicable law, any controversy arising out of or
relating to Client’ saccounts, to transaction with PSI [Prudentia Securities|ncorporated]
for Client, or to this Agreement or the breach thereof, and whether executed in or outside
the United States, shall be settled by arbitration pursuant to the Federal Arbitration Act
before either the New York Stock Exchange, Inc. or the National Association of
SecuritiesDedlers, Inc. or any other salf-regulatory organization of which PSl isamember,
asClient may eect and under the then existing arbitration procedures of theforum Client
haselected. If Client does not make the above election by registered mail addressed to
PSl a itsmain office within five days after demand by PSI that Client make such election,
then PSI may make such dection. Theforegoing shall apply to controversieswith any of
PSI’s present or former employees or affiliates relating to Client’s accounts and
transactionswith PSl. Notice preliminary to, in conjunctionwith, or incident to arbitration,
may be sent to Client by mail, and persond serviceishereby waived. Judgment upon any
award rendered by the arbitratorsmay be entered in any court of competent jurisdiction.
This Agreement shal be governed by the laws of the State of New Y ork, and shdl inure
to the benefit of PSI’ s successorsand assigns, and shall be binding on the undersigned,
Client’ s representatives, attorneys in-fact, heirs, executors, administrators and assigns.

* Typically, the issue of waiver of an arbitration provision arises within the context of a
defendant’ sfailure to raise it as a defense to an action. However, this court believes that the principles
of waiver apply equally within the context of a defendant’s alleged modification of the arbitration
provision.



Preliminary Objections, Ex. D, §16. Prudentid relieson this provison urging that Stern’ sclams must be
arbitrated.

In response, Stern contends that Prudential waived the arbitration provision.> Response to
Preliminary Objections, 16(i). In support, Stern states:

Respondent and Cohen, the agent of Prudential, modified and negated the terms of the
document asit pertained to any obligation to arbitrate whereby Respondent oraly advised
Cohen and his supervisor, Steven Moore, that he was not bound by the document. Inthe
aternative, Cohen, whileacting within the scope of hisemployment, waived compliance
with the arbitration clause and Prudential is bound by his actions.

Response to Preliminary Objections, 1 6(i). Further, Stern submitted an affidavit attached to his
memorandum of law in opposition to preliminary objections in which he stated:

Onvarious occasionsin 1999 and 2000, Plaintiff had oral communications with Kenneth
Cohen and/or Steven Moore. It isbelieved that Mr. Moore was the manager of the
Prudentid Securitiesbranch in Philadelphia, Pennsylvania Mr. Moorewas dso bdlieved
to be Cohen’ s supervisor. In the context of said discussions with Cohen and/or Moore,
Paintiff becamevery agitated concerning certain lettersmailed to Plaintiff by Prudentia
indicating that hispurchase of certain securitieswas“unsolicited.” Thelettersfurther
demanded that Plaintiff sign documents acknowledging that his purchase of specified
securitieswere” unsolicited.” Plaintiff vehemently contested the statements set forthinthe
lettersin that Cohen had solicited Plaintiff to purchase said securities. Assuch, Plaintiff
refused to execute the non-solicitation letters.

Inthe course of said discuss onswith Cohen and/or Moore, Plaintiff threatened to“pull his
account” from Prudential and to bring appropriate legal action to protect hisinterests.
Plaintiff madeit clear hewould only agreeto continueto retain the services of Prudentia
under circumstanceswhereby Plaintiff did not waive any right or remedy, including theright
to commence court action againgt Prudentid for itswrongful conduct. Prudentia through
Cohen and Moore, acquiesced to Plaintiff’s position and as a consequence thereof,
Paintiff continuedto maintain hisaccount a Prudentid thusderiving Prudentid asubgtantid
benefit relating to fee income generated from Plaintiff’s account activity.

Prudential could haverefused to accept the conditionsimposed by Plaintiff pertainingto

® Interestingly, Stern’s Complaint fails to cite the Command Client Agreement, or include
claims that an arbitration provision had been waived or modified.



the modification of the Client Command Agreement. Inthe dternative, Plaintiff believes

that Prudentid’ sfailure to terminate the relationship congtituted a modification of the Client

Command Agreement and negated the enforceability of any arbitration clause.

Stern’s Memorandum of Law In Opposition to Preliminary Objections, Ex. B, 1 5.

Inreply, Prudentia denied waiver of the arbitration provison and submitted the affidavit of Stephen
M. Moore, currently the Regional SalesManager and First Vice President of Prudential, and formerly the
branch manager for Prudential’ s Philadel phiabranch office. Prudentid’ sReply In Support of Preiminary
Objections, Ex. A, 1111-2. Moore stated that “ contrary to the assertions set forth in paragraph 5 of Mr.
Stern’ saffidavit, [Moore] never discussed with David Stern hisalleged right to pursue legal action against
[Prudentid] incourt,” and that Moore had * not had any discussonswith Mr. Stern regarding hisobligation
to arbitrate disputeswith [Prudential].” Id. at 114-5. Furthermore, Moore stated that he “ never agreed,
on[Prudentid’ 5| behdf, toany modificationsof Mr. Stern’ scontractual obligationto arbitrate disputeswith
[Prudentia], nor would [he] have been authorizedto doso.” Id. at 6. Thus, Moore unequivocaly denies
any waiver of the arbitration provision.

Inasur-reply, Stern reasserted hisargument that Prudentid waived the arbitration provison. This
time, Stern submitted the affidavit of Kenneth Cohen, anamed defendant in thisaction who had previoudy
worked for Prudential and whose employment wasterminated. Stern’ s Supplemental Reply In Opposition
to Preliminary Objections, Ex. A; Complaint, 55. Cohen’s affidavit states:

| believe the statements set forth in Mr. Moore' s affidavit are inaccurate in that | can

confirm that | had conversations with David Stern concerning his receipt of “non-

solicitation” notices.

| recollect at |east one conference call with David Stern and Stephen Moore whereby Mr.

Stern objected to the non-solicitation letters and threatened to bring legal action against

Prudentia. | further recollect that David Stern was going to terminate hisrelationship with
Prudential Securities and bring legal action unless the non-solicitation letters ceased.



Stern’s Supplemental Reply In Opposition to Preliminary Objections, Ex. A, 111 3-4. Therefore, Cohen
confirmsthat therewasat |east onediscussion regarding Stern’ sexpressed intent to bring legd actionunless
Prudentid stopped sending non-solicitation letters. But, Cohen never confirmsthat he, Moore, or anyone
elsea Prudentid waived the arbitration provision, or otherwise modified the Command Client Agreement.

These affidavits by Stern, Moore and Cohen attest to clear and specific facts, but they do not
evidencethat Prudential waived thearbitration provision.® A waiver of theright to arbitratemay beinferred
from “a party’ s undisputed acts or language so inconsistent with a purpose to stand on the contract
provisions asto leave no opportunity for areasonableinferenceto the contrary.” Marranca, 416 Pa. Super.
at 49,610 A.2d at 501. Thefacts, asattested to in the three affidavits, do not reved that Prudential acted
towalveitsarbitration provison, or eventhat one of itsemployees attempted to do so. Furthermore, Stern
isnot unduly prejudiced in that he hasaforum for the resolution of hisclaims, and it isthe forum that he

agreed to in choosing to maintain an account at Prudential. This court heeds the Superior Court’s

admonition in Kwalick, 329 Pa. Super. at 238, 478 A.2d at 52, that waiver of an arbitration provision
should not be lightly inferred. This court finds that the arbitration provision in the Command Client
Agreement was not waived.

Asidefromwaiver, Stern arguesthat the arbitration provisionisinvalid for ahost of additional
reasons. First, Stern assertsthat thearbitration provisionviol atesthe Plain Language Consumer Contract
Act, 73P.S. 8§ 2210, et seq. Responseto Preliminary Objections, 16(a). ThisAct statesthat it does not

apply to contractsto buy securities or to documentsused by financia ingtitutions. 73 P.S. 8 2204(4) and

® Qur Superior Court has held that alower court may consider an affidavit for the
determination of preliminary objections, other than a demurrer, where the facts attested to in the
affidavit are clear and specific. Slotav. Moorings, Ltd., 343 Pa. Super. 96, 100, 494 A.2d 1, 3
(1985); See also Mellon Bank, N.A. v. Fabinyi, 437 Pa. Super. 559, 567, 650 A.2d 895, 899 (1994).




(5). Based on these two exceptions, the Act does not encompass the Command Client Agreement.
Furthermore, even assuming it was appropriate to apply the Act to the arbitration provision, no violation
would exist because the arbitration provision’s terms are undeniably clear and understandable.’
Next, Stern arguesthat the Command Client Agreement violates the PennsylvaniaUnfair Trade
Practicesand Consumer Protection Act, 73 P.S. 8§ 201-1. Responseto Preliminary Objections, 1 6(b).
Infact, Count V of the Complaint assertsthat Prudential hasviolated thisAct. The meritsof thisclaim,
along with the other claims, should beresolved inarbitration. It would be inappropriate for this court to
consder themeritsof thisclam at thisstage becausejudicid inquiry islimited to determining whether avaid
agreement to arbitrate exists between the partiesand, if so, whether the disputeinvolved iswithin the scope

of the arbitration provision. Midomo, 739 A.2d at 186. Moreover, Stern provides no support for the

argument that aclaim pursuant to the PennsylvaniaUnfair Trade Practices and Consumer Protection Act
cannot be arbitrated.

Stern dso arguesthat the arbitration provisonisambiguous. Responseto Preliminary Objections,
716(c). Based on the language of the arbitration provision, this court disagrees. Stern argues that the
Command Client Agreement is voidable, constitutes a contract of adhesion, and lacks consideration.
Responseto Preliminary Objections, §6(d), (), (f). These arguments are dismissed, however, because

Sternfailed to assert any support for thislist of reasonswhy the agreement which he signedisinvalid.?

" In addition, in response to Stern’s focus on the legibility of the copy of the Command Client
Agreement attached to preliminary objections, this court notesthat it is able to read the arbitration
provision inits entirety.

8 In Huegd v. Mifflin Construction Co., Inc., 796 A.2d 350, 357 (Pa. Super. 2002), our
Superior Court analyzed the plaintiffs’ argument that an arbitration provision was unconscionable
because the contract constituted a contract of adhesion. The Court stated that to find a contractual
provision unconscionable, the court “must determine both that the contractual terms are unreasonably




Stern next arguesthat Prudentia Securities Incorporated was not aparty to the agreement and that instead,
heentered into an agreement with Prudentia Bache Securities, Inc. Responseto Preliminary Objections,
16(g). However, the Command Client Agreement refersto Prudentia Securities Incorporated as being
aparty to the agreement. Preliminary Objections, Ex. D.° Stern also asserts that enforcement of the
agreement isbarred by the statute of limitations. Responseto Preliminary Objections, 6(h). Thiscourt
disagrees. Stern hasfailed to set forth any support otherwise. Thus, despite these arguments, this court
finds that the arbitration provision set forth in the Command Client Agreement is valid and enforceable.

Theremaining questioniswhether Stern’ scauses of action fal withinthe scope of thearbitration
provision. The provision statesthat “any controversy arising out of or relating to Client’ saccounts, to
transactionwith PS| [Prudential SecuritiesIncorporated] for Client, or to this Agreement or the breach
thereof, and whether executed in or outside the United States, shall be settled by arbitration.” Preliminary
Objections, Ex. D, 1 16.

The causes of action asserted by Stern pertain directly to the management, investment activity and
supervison of hisaccountsat Prudentia. Count I, Unsuitability of Recommended Investments, statesthat
Prudential and Cohen recommended that Stern purchase securities without advising him of the risks
involved. Complaint, 12-24. Count |1, Breach of Fiduciary Duty, statesthat Prudential and Cohen

breached their fiduciary duty to Stern by failing to inform Stern of the risksinvolved in buying certain

favorable to the drafter and that there is no meaningful choice on the part of the other party regarding
acceptance of the provisions.” |d. (citation omitted). Asin Huegel, Stern failed to explain how the
arbitration provision is unreasonably favorable to Prudential.

® Moreover, Prudential explains that Prudential Bache Securities, Inc. was the predecessor of
Prudential Securities, Inc., and in 1991, when Stern originally dealt with Prudential, he dealt with
Prudential Bache Securities, Inc. Prudential’s Memorandum of Law In Support of Preliminary
Objections, p. 2.



Securities, omitting materia information concerning the securities, along with other breaches. Complaint,
19 25-35. Count 111, Fraud, Conversion and Negligence, states that Prudential and Cohen’ s actions
constituted a conversion of Stern’s property in his account and that their actions constituted reckless
indifference or gross negligence. Complaint, 1 36-38. Count IV, Breach of Contract, states that
Prudential and Cohen breached their implied obligation of good faithand fair dealing in handling Stern’s
account. Complaint, 11 39-40. Count V, Violation of the Pennsylvania Unfair Trade Practices and
Consumer Protection Law, statesthat Prudential and Cohen violated the Act when they bought and sold
securitiesfor him. Complaint, 11141-44. Count V1, Failureto Supervise Cohen, statesthat Prudentia
breached itsduty to Stern by failing to adequatdly supervise Cohenin permitting him to purchase unsuitable
securitiesfor Stern. Complaint, 145-53. Count V11, Breach of Contract asto Prudential Only, states
that Prudentia has breached itsduty to Stern by failing to advise him about the investmentsin his accounts
snce thetimethat Cohen’ semployment at Prudential wasterminated. Complaint, 1154-65. Thiscourt
submitsthat all of these claimsfall within the scope of the arbitration provision.

Based ontheexistence of avalid agreement to arbitrate, and thefact that the claims involved fall
within the scope of the arbitration provision, this case is properly arbitrable.

CONCLUSION

For these reasons, it is respectfully submitted that this court’ s Order dated November 21, 2002,
should be affirmed.

BY THE COURT,

ALBERT W. SHEPPARD, JR., J.



