IN THE COURT OR COMMON PLEAS OF PHILADELPHIA COUNTY
FIRST JUDICIAL DISTRICT OF PENNSYLVANIA
TRIAL DIvIsSION—CIVIL

COMPLETE BUSINESS SOLUTIONS GROUP, INC. : February Term, 2020
: Case No. 00927
V.
Commerce Program
LIMPITEX SERVICE, LL.C
and :
TGNACIO MARTINEZ ROCA : Control No. 20060646

ORDER

AND Now, this ';7 day of July, 2020, upon consideration of the petition
to strike or open confession of judgment, the answer thereto, and the parties
memoranda-of-law, it is ORDERED as follows:
L. The petition to strike or open confession of judgment is DENIED.
II.  Thejudgment amount is MODIFIED and REDUCED by $650.00, from $27,501.27

to $26,851.27.
III. The STAY OF EXECUTION is LIFTED.

BY THE COURT,

A

GIAZER, .

Complete Business Solutions Group, Inc Vs LI-ORDRC

INMVRD

20020092700013
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OPINION

Plaintiff is Complete Business Solutions, (“CBS”). CBS provides funds to
businesses in urgent need of cash, through a device known as a “Factoring Agreement.”
Defendants are Limpitex Service, LLC (“Limpitex”), a company based in the State of
Florida, and Mr. Ignacio Martinez Roca (“Martinez”), an individual who resides in the
same State.

On December 30, 2019, CBS, Limpitex and Martinez, entered into a Factoring
Agreement. Under its terms, CBS provided $25,000.00 to Martinez, who, in turn, sold
the accounts receivables of Limpitex to CBS, in the amount of $34,750.00, t0 be repaid
in eighty (80) daily installments of $434.38, effective immediately.t The Factoring
Agreement empowered CBS to confess judgment against Martinez and Limpitex if they
defaulted on the Factoring Agreement.?

On February 6, 2020, CBS confessed judgment against Limpitex and Martinez for
their failure to deliver “the Receivables required.”s The amount as confessed includes
$25,568.64 in unpaid receivables and $4.20 in interest. In addition, the amount
confessed by CBS includes—

$1,278.43 for attorney’s fees, and a $650.00 domestication
fee [that] represent[s] actual attorney fees incurred to date
together with anticipatory attorney fees associated with the
enforcement of Defendants’ payment obligations....4

On June 29,2020, Limpitex and Martinez filed the instant petition to strike or

open confession of judgment, and on July 26, 2020, CBS filed its response in opposition

! Factoring Agreement, Exhibit A to the complaint, p 3-0f-29.
2 {d., Warrant-of-Attorney, §12, p. 10-0£-29,

3 Complaint, { 8.

‘1d.,. 9 1S,



thereto. On July 6, 2020, this court issued an order staying execution proceedings,
pending a resolution of the petition to strike or open.

DISCUSSION
Petition to Strike.

In the petition, Limpitex and Martinez aver that the judgment should be stricken
because CBS failed to provide them with a “required default notice.”s Specifically,
Limpitex and Martinez assert that the Factoring Agreement authorized CBS “to confess
judgment in the event a payment was not made when due, and only after ten days’
notice of such default.”¢ Limpitex and Martinez conclude that the judgment should be
stricken because CBS failed to adhere to the notice requirements under the Factoring
Agreement. This challenge to the judgment is rejected for two reasons: first, Limpitex
and Martinez have failed to indicate which provisions in the Factoring Agreement
require CBS not only to give notice of a default, but also to tarry ten days before
exercising its contractual right to confess judgment. This court has examined the
Factoring Agreement and could not find such a requirement anywhere within the text.?
Second, the Pennsylvania Rules of Civil Procedure clearly do not impose upon a plaintiff
such as CBS the burden to notify Limpitex and Martinez that they defaulted on the

agreement. Instead, the Rules specifically state that “[t]he prothonotary [not the

5 Petition to strike, 7Y 1, 12, 27. Limpitex and Martinez reassert their failure-to-give-notice-argument in the petition
to open

¢ 1d., §28.

7 The court examined with particular attention paragraphs 11, 12 and 24 of the Factoring Agreement.
Specifically, paragraph 11(b) states that CBS “shall have the right ..., [t]o confess judgment against ...
[Limpitex and Martinez],” but does not require CBS to notify the petitioners of their default; in addition,
paragraph 12 —that is, the warrant-of-attorney— is worded and typed in such a way as to clearly inform
Limpitex and Martinez that CBS held the power to confess judgment against them; and lastly, paragraph
24, titled “Notices and Services of Process,” informs Limpitex and Martinez that all communications from
CBS, including notices, if any, would be senttoa specified address, This last paragraph neither required
CBS to notify Limpitex and Martinez of their default, nor did it impose upon CBS a ten-day waiting period
theveafter.



plaintiff] shall immediately give written notice of the entry of ... a judgment entered by
confession to the defendant...”8 For these reasons, the challenge to the legality of the
judgment is rejected and the petition to strike is denied.

Petition to Open.

The petition asserts that the judgment should be opened because Limpitex and
Martinez have not failed to make payments as they became due. Preliminarily, the
courts notes that Limpitex and Martinez assert this challenge also in their petition to
strike. However, this challenge under a petition to strike is improper because the
allegations thereof raise a question of fact that may only be decided by a fact-finder:

[a] petition to strike a confessed judgment must focus on any
defects or irregularities appearing on the face of the record....
[Whereas,] if the truth of the factual averments contained in
the complaint in confession of judgment and attached
exhibits are disputed, then the remedy is by proceeding to
open the judgment, not to strike it.9

After this preliminary observation, the court will analyze to the above-mentioned
defense within the standards required for opening a judgment. Here, Limpitex and
Martinez aver that a condition precedent to the entry of a confession-of-judgment,
specifically, a fajlure to make “monthly” payments, “did not occur.™° As the court
already stated, these assertions implicate a disputed question of fact requiring Limpitex
and Martinez to sustain their burden of proof with evidence: when a petitioning party
seeks to open a confessed judgment, “the burden of producing sufficient evidence to

substantiate ... [an] alleged defense” falls upon the petitioning party.® In this case

however, Limpitex and Martinez have offered no evidence showing that CBS timely and

8 Pa, R.C.P. 236(a)(1).
9 Neducsin v. Caplan, 121 A.3d 498, 504 (Pa. Super. 2015).
10 Petition to strike, preamble to 19 13-18.

u Haggerty v, Fetner, 481 A.2d 641, 644 (Pa. Super. 1984).
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fully received the required daily payments when due, and for this reason the defense
based on the non-occurrence of a condition precedent is rejected.r
The petition also asserts that the judgment should be opened because
Martinez, who “speaks limited English ... did not know [that] what he was signing was a
confession of judgment.”3 This challenge is similarly rejected because—
[tJhere is ... no merit to [a party’s] ... assertion that ... [its]
purported lack of knowledge and/or understanding of the
warrant of attorney provisions in the note and guaranty
agreement requires that the judgment be stricken or opened.
The failure to read a confession of judgment clause will not
justify avoidance of it.*4
For these reasons, the petition to open confession of judgment is likewise denied.
Finally, the court notes that CBS has claimed $1,278.53 as “actual attorney’s fees
incurred to date,” and a “$650.00 domestication fee” as “anticipated attorney’s fees
associated with the enforcement of Defendants’ obligations....”s After a careful
examination of the Factoring Agreement, including its warrant-of-attorney, this court
could not find any language empowering CBS to claim anticipated attorney’s fees, and
for this reason the “domestication fee” of $650.00 is stricken, and the amount-in-
confession-of-judgment is reduced consistently with this court’s Order, supra.'®
By THE COURT,

o

@rLAzZER{.

12 The court notes that payments by Limpitex and Martinez were to be made not non a monthly basis, as
petitioners appear to suggest, but on a daily basis (weekends and federal holidays excluded), as required
under 99 1-2 of the Factoring Agreement,

15 Petition to strike, §7.

1 Dollar Bank, Fed. Sav. Bank v. Northwood Cheese Co., 637 A.2d 309, 313 (Pa. Super. 1994).

15 Complaint, ¥ 15.

16 “[1]f the judgment as entered is for items clearly within the judgment note [or agreement], but excessive
in amount, the court will modify the judgment and cause a proper judgment to be entered.” lar Bank
v. Northwood Cheese Co,, 637 A.2d 309, 314 (Pa. Super. 1994).



